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CURRENT TOPICS. 


The case of White v. State, lately decided 
by the Court of Appeals of Texas, decides a 
point of practice in criminal law, which de- 
serves noting. The prisoner was indicted for 
murder and convicted of manslaughter. A 
motion in arrest of judgment was made on 
the ground that the conviction for man- 
slaughter was barred by the statute of limita- 
tions. The court held that, this fact appear- 
ing, the motion in arrest should have been 
sustained, and the cause dismissed. ‘It is 
not necessary,’’ said the court, ‘‘for a defend- 
ant relying on the statute of limitations, to 
plead it in bar. It devolves on the prosecu- 
ting power to show an offense within the stat- 
utory period. It will be seen by the verdict 
of the jury that the defendant was acquitted 
by the jury of the charge of murder, and we 
think the crime of manslaughter was barred 
by the statute of limitations at the time the in- 
dictment was found. This is a new question 
in this state, and we are called to pass upon 
it with but little aid from elementary works or 
adjudicated cases. The limitation of the time 
within which actions and prosecutions are to be 
brought is a creation of statute and does not 
exist at commonlaw. In England there never 
have been any general statutes of limitations of 
criminal prosecutions, so that, says Mr. Chitty, 
‘instances have frequently occurred in which 
parties have been convicted and punished 
many years after the crime had been forgot- 
ten.’ Some of the English statutes creating 
crimes contain a limitation clause. Bishop on 
Statutory Crimes, sec. 251.’’ See Common- 
wealth v. Ruffner, 28 Penn. St. 259; State v. 
Robinson, 9 Foster, 274; McLane v. State, 
4Ga. 335; State v. Hussey, 7 Iowa, 409; 
People v. Van Santvoord, 9 Cow. 660; State 
v. Hobbs, 39 Me. 212; State v. Rust, 8 Blackf. 
195; Steel v. Smith,1 B. & A. 99; Rex v. 





Mason, 2 Term. 581; United States v. Wat- 

kins, 3 Cr. C. C. 341; Rex v. Fearnley, 1 ‘ 

Term. 320; United States v. White, 5 Cr. | 

C. C. 73; Rex v. Saunders, 2 Strange, 
Vol. 7—No. 24. 


865; Pugh v. Robinson, 1 Tenn. 116; 
Commonwealth v. Hutchinson, 2 Pars. 45. 





In Langston, Admr., v. Aderhold, recently 
decided by the Supreme Court of Georgia, 
the plaintiff brought suit on a note, on the 
back of which was the following indorsement: 
‘To avoid suit upon this note for the present, 
and to prevent any statutory bar, I hereby re- 
new my obligation as security on the same, 
this September 19th, 1873; signed, H. D. 
Aderhold.’’ Defendant set up as a defence, 
that he was induced by the representations of 
plaintiff, that the suit was not barred, to make 
the indorsement, in ignorance of the law and 
his rights, and that he was only surety on the 
note, and pleaded the statute of limitations. 
In addition to the foregoing facts it was proved 
that the principal on the note resided in 
Georgia, when the note was made, and af- 
terwards removed to Tennessee. BLEcKLEY, 
J., in delivering the opinion of the court, in 
speaking of the renewal of the indorsement 
after being barred by the statute of limitations 
said: ‘*But the statute of limitations does not 
work a discharge. The statute goes to the 
remedy, and does not act directly upon the 
right, The right remains intact. A discharge 
is effective all over the world, but the opera- 
tion of limitation acts proper is restricted to 
the particular state or country for whose courts 
they are enacted. That an action was barred 
by the limitation laws of one country or state, 
would not avail a debtor should he subject 
himself to suit in another jurisdiction. The 
latter would administer its own limitation law, 
paying no attention to those of another state or 
country. * * * * Here all the facts were 
known, and both parties acted honestly and in 
good faith. There was no misplaced confi- 
dence; the parties did not occupy confiden- 
tial relations with each other, but dealt at 
arm’s length; if the surety choose to act upon 
the opinion of the creditor instead of consult- 
ing other counsel, he cannot urge that he was 
mislead, where there was no intention to 
mislead.’’ Certain it is, that the promise had 
for its foundation a moral right; it was valid 
in the forum of conscience. It is not that 
kind of a mistake of law against which equity 
would grant relief. It is not a mistake which 
would work an injustice to one party, in giv- 
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ing to another an advantage contrary to equity 
and good conscience ; and although support- 
ed by but few authorities, the principle in law 
is an important one. See 9 How. 407; 2 Par- 
sons on Bills & Notes. 631; 47 Ga. 273; An- 
gellon Limitations, Secs. 66,67; 7 Mass. 
447; 2 Kel. 31. 





In Martin v. Funk, recently decided by the 
New York Court of Appeals, B, who afterwards 
died intestate, sometime before her death de- 
posited in a savings bank $500, declaring, at 
the time, that she wanted the account to be in 
trust for L, a distant rela’ive. The account 
was so entered, and a pass-book delivered to 
B. B thereafter drew for her own use one 
year’s interest on the deposit. L was not in- 
formed and knew nothing of the deposit. This 
was held to constitute a trust in favor of L 
which could be enforced against the adminis- 
trator of B. The question, said the court, has 
been very much litigated, and many refine- 
ments may be found in the books in respect to 
it. Many cases have been found difficult of 
solution, not so much on account of the gen- 
eral principles which should govern, as apply- 
ing those principles to a particular state of 
facts. It is clear that a person sui juris, acting 
freely and with full knowledge, has the power 
to make a voluntary gift of the whole or any 
part of his property, while it is well settled that 
a mere intention, whether express or not, is not 
sufficient, and a voluntary promise to make a 
gift is nudum pactum, and of no binding force. 
50 Eng. Ch. 175, and cases cited. The act 
constituting the transfer must be consummated 
and not remain incomplete, or rest in mere in- 
tention, and this is the rule, whether the gift 
is by delivery only, or by the creation of a 
trust ina third person, or in creating the don- 
or himself a trustee. Enough must be done 
to pass the title, although when a trust is de- 
clared, whether in a third person or the donor, 
it is not essential that the property should be 
actually possessed by the cestui que trust, nor 
is it even essential that the latter should be 
informed of the trust, In Minor v. Rogers, 
40 Conn. 512, a somewhat similar deposit was 
upheld as a declaration of trust. The court 
said: ‘*She retained possession therefore, 


because the deposit was made in her name, as 
trustee, and not because she had not given the 
beneficial interest of the deposit to the plain- 





tiff,’’ and, in that case, the depositor had drawn 
out the deposit, and the action was sustained 
against her administrator. So in Ray v. Sim- 
mons, 11 R. I. 266, the facts were precisely 
like the case at bar, except that the cestui que 
trust was informed of the gift, and the court 
held the trust valid. In Richardson v. Rich- 
ardson, L. R. 3 Eq. Cases, 684, it was held 
that an instrument executed as a present and 
complete assignment (not being a mere con- 
tract to assign at a future day), is equivalent 
to adeclaration of trust. Morgan v. Malleson, 
L. R. 10 Eq. Cases, 475, was decided upon 
this principle, and is an extreme case in support 
of adeclaration of trust. It appeared that the 
testator gave to his medical attendant the follow- 
ing memorandum: ‘‘I hereby give and make 
over to Dr. Morris an India bond, No. 2506, 
value £1,000, as some token for all his very kind 
attention to me during my illness.’’ This was 
held to constitute the testator a trustee for 
Dr. Morris of the bond which was retained by 
him. These cases are commented upon, and 
the lattcr somewhat criticised in Warriner v. 
Rogers, L. R. 16 Equity Cases, 340, but Sir 
James Bacon, in delivering the opinion, sub- 
stantially adheres to the general rule before 
stated. He requires only ‘‘that the donor or 
grantor, or whatever he may be called, should 
have absolutely parted with that interest 
which had been his up to the time of the dec- 
laration, should have effectually changed his 
right in that respect and put the prop- 
erty out of his power, at least in the way 
of interest.’? This case was decided against 
the validity of the trust, mainly upon the 
ground that the memoranda produced, were 
upon their face testamentary in charac- 
ter. In Pye’s Case, 18 Vesey, 840, money 
was transmitted to an agent in France to pur- 
chase an annuity for a lady. Owing to cir- 
cumstances, which the agent supposed pre- 
vented its purchase in her name, he purchased 
itin the name of the principal. When the 
latter learned this fact, he executed and trans- 
mitted to the agent a power of attorney to 
transfer the annuity, but before its arrival the 
principal died. Lord Eldon held that a dec- 
laration of trust was established. Wheatley v. 
Purr, 1 Keen, 551, is quite analogous to the 
case at bar. A testatrix directed her brokers 
to place £2,000 in the joint name of the plain- 
tiffs and herself as a trustee for the plaintiffs. 
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The sum was placed to the account of the 
testatrix alone, as trustee for the plaintiffs, 
and a promissory note was given by them to 
her as such trustee. The note remained in 
her possession until her death, when her ex- 
ecutor received the money. It was held that 
the transaction amounted to a complete decla- 
ration of trust. See also re Wetzel, 3 Bradf. 
386 ; Millspaugh v. Putnam, 16 Abb. Pr. 380; 
Smith v. Lee, 2 T. & C. 591. Contra, Brab- 
rook v. Five Cent Savings Bank, 104 Mass. 
228; Clark v. Clark, 108 Mass. 522. 








FRAUDULENT CONVEYANCES TO WIFE. 





In the general clearing up, now going on in 
the bankruptcy courts, the attention of the bar 
is largely occupied with the legal status of the 
wife. 

In numerous instances, the failing debtor has 
presumed his wife to be a safe custodian of his 
worldly effects until he passed through bank- 
ruptcy. From the confused and conflicting 
decisions of the state courts, as to what the 
rights of the wife are, it is comforting to turn 
to the straightforward and unequivocal utter- 
ances of the Federal bench upon the same 
subject. 

In the case of Humes v. Scruggs, 4 Otto, 
22, also summarized in 5 Cent. L. J. 168, 
a. conveyance made by the husband to the 
wife, some two years before bankruptcy, was 
attacked by the husband’s creditors, through 
the assignee. The wife sought to uphold the 
conveyance on the ground that money derived 
from her separate estate had been used to 
purchase and partially improve the prop- 
erty, and that she was ignorant for some years 
after the purchase that the title had been taken 
to the husband. On the issue made by this 
defense, Mr. Justice Hunt said: ‘‘ If money, 
which a married woman might have secured to 
her own use, is allowed to go into the business 
of her husband, and be mixed with his prop- 
erty, and is applied to the purchase of real es- 
tate for his advantage, and for the purpose of 
giving him credit in his business, and is thus 
used for a series of years, there being no spe- 
cific agreement when the same was purchased 
that such real estate shall be the property of the 
wife, the same becomes the property of the 
husband for the purpose of paying his debts. 
He can not retain it until bankruptcy occurs, 











and then convey it to his wife. Such convey- 
ance is a fraud on the just rights of the cred- 
itors of the bankrupt.’’ 

In re Jones, 6 Biss. 68, the wife attempted 
to prove a claim of $31,662 against her hus- 
band’s estate in bankruptcy, which appeared 
in evidence to have been money derived from 
her separate estate, but with a part of which 
the bankrupt bought valuable real estate in 
his own name, and the residue he deposited in 
bink to his own credit. To all this the wife 
made no objection. Judge Hopkins said: 
** She allowed him to collect, use and deposit 
the money when collected as his own, and en- 
jov the credit and reputation, the reception 
and use of the money necessarily gave to him, 
and, after parties have dealt with him, suppos- 
ing and believing he was the owner of such 
money, she can not be heard to assert her 
right to it, and thus defraud honest creditors 
who have trusted him, relying upon the truth 
of appearances of ownership, which she per- 
mitted him to present.’’ In this case the 
judge remarked further that, ‘the rule is 
equally well settled hy along line of decis- 
ions, both in this country and England, that, 
where the husband, by the consent of the wife, 
is in the habit of receiving the income, profits 
and dividends of her separate estate, such fact 
and transactions are regarded as showing her 
voluntary choice to thus dispose of them for 
the use and benefit of the family, and the law 
will not require him to account therefor de- 
yond the amount received during the last 
year.”’ Story’s Eq. Jur., § 1396; Metho- 
dist Church v. Jaques, 3 Johns. Chy. 1; Parkes 
v. White, 11 Vesey, 225. 

These recent decisions are in accord with 
Chancellor Kent’s conclusion arrived at in the 
case of Reade v. Livingston, 3 Johns. Chy. 
481, which was an action to set aside as fraud- 
ulent a conveyance made hy the husband to 
his wife on the eve of bankruptcy. After a 
full review of the English and American cases, 
the chancellor said: ‘*The conclusion to be 
drawn from the cases is that, if the party be in- 
debted at the time of the voluntary settlement, 
it is presumed to be fraudulent in respect to 
such debts, and no circumstance will permit 
those debts to be affected by the settlement, or 
repel the legal presumption of fraud. The 
presumption of law, in this case, does not de- 
pend upon the amount of the debts, or the ex- 
tent of the property in settlement, or the cir- 
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cumstances of the party. There is no such 
line of distinction set up or traced in any of 
the cases. The attempt would be embarrass- 
ing, if not dangerous, to the rights of creditors, 
and prove an inlet of fraud.’’ 

The New York decisions seem to have been 
uniformly governed by the dicta of the great 
chancellor. Specially conforming thereto are 
Fox. v. Meyers, 54.N. Y. 125; Savage v. Mur- 
phy, 34 N. Y. 308; Babcock v. Gokler, Ib. 
623; Robinson, v. Stewart, 10 N. Y. 190; 
Briggs v. Mitchell, 60 Barb. 288. 

Where the commercial transactions of the 
husband are affected by such conveyances, 
and the application of the Federal decisions 
can be applied without question, as against the 
decisions of the state courts, it would seem 
that the authorities clearly indicate the proper 
disposition of numerous cases now before the 
courts. The tenor of these decisions is that 
the wife should take some steps to protect her- 
self, and that she has no rights against her 
husband’s creditors after she has been a pass- 
ive or willing instrument in his hands to de- 
ceive them; and their justice is apparent. 











SHERIFFS— PUBLICATION OF NOTICES OF 
EXECUTION SALES — RIGHT OF PLAIN- 
TIFFS TO DESIGNATE NEWSPAPER. 





HERRIMAN v. MOORE. 





Supreme Court of Iowa, September Term, 1878. 


Hon. JAMES H. ROTHROCK, Chief Justice. 
‘6 Wo. H. SEEVERS, 


“ 
“ See a. dake, } Associate Justices. 


‘6 AUSTIN ADAMs, J 


1. A JUDGE HAS JURISDICTION in vacation, under 
section 2923 of the code, to issue an order directing the 
sheriff, in regard to the publication of notices of the 
sale of land on execution. 

2. A PLAINTIFF HAS THE RIGHT to select the 
newspaper in which notice of the sale of land on exe- 
cution shall be puvlished. Code, section 3832. 


APPEAL from Cherokee District Court: 


Plaintiff recovered a decree in an action to fore- 
close a mortgage, upon which a special execu- 
tion was issued for the sale of the land covered by 
the mortgage. He directed notice of the sale to 


be published in a newspaper designated by him. 
The sheriff, who is the defendant in this proceed- 
ing, refusing to follow plaintiff’s direction, com- 
menced the publication of the notice in another 
newspaper. Thereupon, plaintiff, in vacation, made 
application to the judge of the court rendering the 
decree, in the form of a motion for an order direct- 





ing the sheriff to publish the notice in the news- 
paper designated by plaintiff. The order was made, 
from which defendant appeals. 

Joy & Wright and G. W. Wakefield, for the ap- 
pellant; Kellogg & Herrick, for the appellee. 

Beck, J., delivered the opinion of the court: 

Two questions arise in this case, the first in- 
volving the jurisdiction of the judge to act upon 
the matter in controversy in vacation; the second, 
the authority of plaintiff to designate the newspa- 
per in which notices of sales of lands on execution 
shall be published. 

Code, section 2923, provides that, “‘for good 
cause shown, a judge’s order may issue in vacation 
directing any of the officers of the court in relation 
to the discharge of their duties.’ The language of 
this provision is too plain to edmit a doubt of its 
meaning. The publication of the notice of the sale 
pertains to the duty of the sheriff. The judge, in 
vacation, may direct the sheriff to discharge such 
duty in the manner prescribed by law as determ- 
ined by the judge. The object of the statute, doubt 
less, is to protect both sheriff and parties to actions, 
by providing a ready and convenient proceeding 
for settling questions affecting their duties and 
rights. 

Code, section 3832, provides that the plaintiffs in 
the proper cases, may direct in what newspapers 
notice of the sale of lands upon execution shall be 
published. This section is explicit, and in plain 
language requires the sheriffs to follow the direc- 
tions of the plaintiffs in the selection of newspa- 
pers. 

Defendant insists that code, section 306, 
gives him the right of selection in such cases. It 
is in this language: ‘‘ The clerk of the district 
court, sheriff, auditor, treasurer and recorder, shall 
designate the newspapers in which the notices 
pertaining to their several offices shall be publish- 
ed, and the board of supervisors shall designate 
the papers in which all other county notices shall 
be published: and, in counties having a population 
exceeding eighteen thousand inhabitants, the 
board shall designate as one of such papers a paper 
published in a foreign language if there be such in 
the county.”’ 

The language of this provision does not include 
notice of execution sales, but is limited to ‘* county 
notices,’ which we understand to mean notices 
pertaining to county business. The context clearly 
shows that it is used in this sense. Section 3832 is 
applicable to the publication of notices of sales on 
execution. The two provisions being applicable 
to different subjects, are not in conflict, and do not 
require construction to make them harmonize. 

The case, in our opinion, demands no further 
consideration. The order of the district court is 
affirmed. 


_ 
—— 


Calcutta barristers, who are unmindful of the respect 
due to the judicial bench in a certain court, undergo a 
very unpleasant penance. The judge has the punkah 
(which is a fan worked by machinery for cooling the 
court room) stopped immediately, a plan which im- 
mediately brings back the suffocating lawyer toa prop- 
er frame of mind. 
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NEGLIGENCE—NOXIOUS TREE—LIABILITY 
OF LAND OWNER FOR DAMAGES CAUSED 
TO ADJOINING OCCUPIER. 





CROWHURST v. AMERSHAM BURIAL BOARD. 





English Court of Appeal, November, 1878. 


If a man knowingly plant in his own land and suffer 
to grow over the land of his neighbor a noxious tree, 
by which his neighbor’s cattle are injured, an action 
will lie against him at the suit of such neighbor. 


This was an appeal, by way of special case, from 
the decision of the judge of the Buckingbamshire 
County Court in favor of the plaintiff. The facts 
of the case, the arguments urged on either side, 
and the cases cited appear from the judgment of 
the court. 


Herschell, Q. C., and Shaw, for the defendants; 


J. O. Griffits, Q. C.,and Cooper Wyld, for the plain- 
tiff. 


KELLY, C. B., delivered the judgment of the 
court. 


This is an appeal from the county court of Buck- 
inghamshire, held at Chesham. The judgment in 
the court below was for the plaintiff, damages £21, 
and the judge stated a case for our opinion. 

The material facts of this case are as follows: 
The defendants, some seventeen years ago, obtain- 
ed a piece of land for the purposes of their ceme- 
tery, and fenced it round with a dwarf wall, in 
which, at two places, there were openings filled 
up with iron railings about two feet high. Where 
these railings occurred, the defendants planted two 
yew trees at a distance of about four feet from the 
railing. These grew through and beyond the rail- 
ings, so as to project over an adjoining meadow. 

The plaintiff, two years before the alleged cause 
of action, hired this meadow to pasture his horses 
for a term of three years. After the plaintiff had 
occupied the field for two years, his horse, which 
was feeding in the meadow, ate of that portion of 
the yew tree which projected over the field, the 
wall and rails not being sufficiently high to prevent 
a horse from so eating, and died from the effects of 
the poison contained in what he ate. 

The question for our determination is whether 
the death of the horse so occasioned afforded any 
cause of action against the defendants. 

There being no pleading in the county court, the 
question is not in any way affected by the form in 
which the cause of action is put forward, and the 
facts, as found by the judge of the county court, 
must be taken as conclusive. The only matter, 
therefore, for our decision is whether, upon these 
facts, any legal liability is disclosed. 

The matter might appear to be somewhat trivial, 
but the case gives rise to a question which may not 
unfrequently arise, and, therefore, is of some gen- 
eral importance. Considering this, it is remarka- 


ble that there is an absence of any immediate au- 
thority by which our decision should be governed, 
and it is, therefore, necessary to determine what are 
the principles of law properly applicable to it. _ 








Before doing this, it may be well to state shortly 
what I apprehend to be the effect of the finding of 
the county court judge. In the first place, I con- 
sider that the judge has so found the facts as to 
the planting and growth of the yew trees as to pre- 
clude the supposition of mere accident, and that 
the trees must be taken so to have been planted 
and grown with the knowledge of the defendants 
as to make them responsible for whatever might be 
the direct consequence of the original planting. 

Secondly, although it is found that the plaintiff 
saw the horse in the meadow the day before it 
died, it is also found that he was not aware of the 
existence of the yew trees, andI think it must be 
taken that any such negligence on the part of the 
plaintiff as would disentitle him to recover is neg- 
atived. The mere fact thatthe plaintiff saw the 
horse in the field would go for nothing, and I do 
not think that he was bound to examine all the 
boundaries so as to see that no tree likely to be 
injurious to his horse was projecting over the field 
he had hired. 

It ought also to be noticed that the decision in 
no way depends upon any question of fencing or 
the co-relative rights and duties arising therefrom, 
and, therefore, the cases which are cited to us based 
upon these afford us no assistance. 

The question seems to resolve itself into this: 
Was the act of the defendants in originally plant- 
ing the tree, or the omission to keep it within their 
own boundary, a legal wrong against the occupiers 
of the adjoining field, which, when damage arose 
from it, would give the latter a cause of action? 

On the part of the defendants it may be said that 
the planting of a yew tree in or near to a fence, 
and permitting it to grow in its natural course, is 
so usual and ordinary that a court of law ought 
not to decide that it can be made the subject 
of an action, especially when an adjoining land- 
owner, Over whose property it grew, would, ac- 
cording to the authorities, have the remedy in his 
own hands by clipping. 

On the other hand, the plaintiff may fairly argue 
that what was done was a curtailment of his rights, 
which, had he known of it, would prevent his us- 
ing the field for the purpose for which he had hired 
it, or would impose upon him the unusual burden 
of tethering or watching his cattle, or of trimming 
the trees in question; and although the right to 
so trim may be conceded, this does not dispose of 
the case, as the watching to see when trimming 
would be necessary, and the operation of trim- 
ming, are burdens which ought not to be 
cast upon a neighbor by the acts of an adjoining 
owner. It may also be said that if the tree were 
innocuous it might well be held, from grounds of 
general convenience, that the occupier of the land 
projected over would have no right of action, but 
should be left to protect himself by clipping. Such 
projections are innumerable throughout the coun- 
try, and no such action has ever been maintained; 
but the occupier ought, from similar grounds of 
general convenience, to be allowed to turn out his 
cattle, acting upon the assumption that none but in- 
nocuous trees are permitted to project over his land. 

The principle by which such a case is to be gov- 
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erned is carefully expressed in the judgment of 
the Exchequer Chamber, in Fletcher v. Rylands, 
14 W. R. 799, at p. 801, L. R. 1 Ex. 265, at p. 279, 
where it is said: ‘* We think that the true rule of 
law is that the person who, for his own purposes, 
brings on his lands, and collects and keeps there, 
anything likely to do mischief if it escapes, must 
keep it in at his peril; and, ff he does not du so, is 
prima facie answerable for all the damage which 
is the natural consequence of its escape.”? This 
statement of the law was cited and approved of in 
the judgment of the House of Lords in the same 
case. 

In Fletcher v. Rylands, the act of the defendant 
complained of was the collecting in a reservoir a 
large quantity of water, which burst its bounds and 
flowed into the plaintiff’s mine; but though the 
degree of caution required may vary in each par- 
ticular case, the principle upcn which the duty de- 
pends must be the same, and it has been applied 
under many and varied circumstances of a more 
ordinany kind, as in Aldred’s case, 9 Rep. 57b, 
where the wrong complained of was the building 
of a house for hogs so near to the plaintiff’s prem- 
ises as to bea nuisance; Tenant v. Goldwin, 1 Salk. 
360; and others which are cited in Comyns’ Di- 
gest, tit. ** Action on the Case for Nuisance’; and 
in the judgment in Fletcher v. Rylands; in all which 
cases the maxim * Sic utere tuo ut alienum non ledas”’ 
was considered to apply, and those who so inter- 
fered with the enjoyment by their neighbors of 
their premises were held liable. 

Other cases of a similar kind may be found in the 
books. Thus, in Turbervil v. Stamp, 1 Salk. 13, it 
was held that an action lay by one whose corn was 
burnt by the negligent management of a fire upon 
his neighbor’s ground, although one of the judges 
did not agree in the decision, upon the ground that 
it was usual for farmers to burn stubble. In Lam 
bert v. Bessy, Sir T. Raym. 421, the action was in 
trespass quare clausum fregit. ‘The defendant 
pleaded that he had land adjoining the plaintiff’s 
close, and upon it a hedge of thorns; that he cut 
the thorns, and that they ipso invito fell upon the 
plaintiff ’s land, and the defendant took them oft 
as soon as he could. On demurrer, judgment was 
given for the plaintiff, on the ground that, though 
a man do a lawful thing, yet, if any damage there- 
by befalls auother, he shall be answerable if he 
could have avoided it. 

This case was alluded to and approved of by 
Lord Cranworth in his judgment in the case of Ry- 
lands v. Fletcher, in the House of Lords, L. R. 3 
H. L. 330,17 W. R. H. L. Dig. 17, where he says: 
“The doctrine is founded on good sense. For 
when one person, in managing his own affairs, 
causes, however innocently, damage to another, it 
is obviously only just that he should be the party 
to suffer.” 

It does not appear from the case what evidence 
was given in the county court to prove either that 
the defendants knew that yew trees were poison- 
ous to cattle, or that the fact was common knowl- 
edge amongst persons who have to do with cattle. 
As to the defendants’ knowledge it would he im- 
material, as whether they knewit or not, they must 





be held responsible for the natural consequences 
of their own act. It is, however, distinctly found 
by the judge: ‘The fact that cattle frequently 
browse onthe leaves and branches of yew trees 
wheu within reach, and not unfrequently are pois- 
oned thereby, is generally known,’ and by this 
finding, which certainly is in accordance with ex- 
perience, we are bound. 

Several cases were cited during the argument. 
In two of thein, Lawrence v. Jenkins, 21 W. R. 577, 
L. R. 8 Q. B. 274, and Firth v. Bowling Iron Com- 
pany, 26 W. R. 558, L. R.3 C. P. D. 254, the lia- 
bility of the defendant was based upon his duty to 
fence. These, therefore, as I have already said, 
throw no light upon the present question. In Wil- 
son v. Newbury, 20 W. R. 111 L. R.7Q. B. 31, 
which arose upon demurrer toa declaration, the 
court merely decided that an averment that clip- 
ping from the defendants’ yew tree got upon the 
plaintiff’s land, was insufficient without showing 
that they were placed there by or with the knowl- 
edge of the defendant. Mr. Justice Mellor, how- 
ever, in giving judgment, says, after alluding to 
Fletcher v. Rylands: ‘If a person brings on to 
his land things which have a tendency to es- 
cape, and to do mischief, he must take care that 
they do not get on his neighbor’s land.”’ 

Another case which was cited during the argu- 
ment was that of Erskine v. Adeane, 21 W. R. 802, 
L. R. 8 Ch. 756, in which the Court of Appeal held 
that a warranty could not be applied by the lessor 
of land let for agricultural purposes, that there 
were no plants likely to be injurious to cattle, such 
as yew trees, growing on the premises demised. 
This decision obviously rests upon grounds foreign 
to those by which the present case should be de- 
termined. I notice it, theretore, only that I may 
not appear to have overlooked it. 

In the result I think that the judgment of the 
county court was correct, and that it should be af- 
firmed with costs. 

Appeal dismissed. 


>» -- - 
RIGHT OF ADMINISTRATOR TO SELL LAND 


FRAUDULENTLY CONVEYED BY INTES- 
TATE. 





BEBEE v. SOUTTER. 





Supreme Court of Illinois. 
[Filea at Ottawa, October 1, 1878.) 


Hon. JOHN SCHOLFIELD, Chief Justice. 
‘© SIDNEY BREESE, 
* TT. LYLE DICKEY, 
‘© BENJAMIN R. SHELDON, 
“© PICKNEY H. WALKER, 
“ JOHN M. SCOTT, 
‘6 ~~ ALFRED M. CralG, 


Associate Justices. 


AN administrator of an estate can not, even under 
an order of court, sell and convey any interest in lands 
sold and conveyed by his intestate in his life-time, to 
hinder and delay his creditors. (DICKEY, J., dissent- 
ing.) Any creditor of the estate, having the right to 
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enferce payment of his claim against the estate, mav, 
however, file a billund have the fraudulent convey- 
ance set aside and the real estate sold by the adminis- 
trator to pay debts. The case of Gould v. Stein- 
burg, 84 Ill. 170, explained. , 


WALKER, J., delivered the opinion of the court: 


Notwithstanding the unusually extended briefs in 
this case, the points involved lie in asmall compass, 
It appears that W. T. Bebee, in the month of July, 
1846, was largely indebted, if not insolvent; that 
on the 27th day of that month he conveyed the 
premises in controversy to his children, as it is 
claimed, for the purpose of hindering and delaying 
his creditors in the collection of their debts. Af- 
terwards, on the 16th day of May, 1848, he died 
intestate; und on the 2d day of March, 1853, 
Leander Douglas was appointed by the Probate 
Court of Knox county administrator of his estate. 
It alsu appears that there was proved and allowed, 
in the probate court of that county, a claim for $7,- 
150.55 in favor of the Delaware County Bank, which 
was not paid from the personal assets of the estate. 

Afterwards the administrator applied to the Cir- 
cuit Court of Knox county, and at the September 
term, 1853, thereof, obtained an order authorizing 
and licensing him to sell the land which Bebee had 
thus conveyed in 1846. On the 17th day of No- 
vember following, pursuant to notice, the admin- 
istrator sold the lands, and Robert Soutter, Jr., be- 
caine the purchaser for the sum of $900, and re- 
ceived a deed from the administrator for the land 
thus sold. 

In February, 1855, Soutter filed a bill to have 
the conveyance by Bebee to bis children declared 
fraudulent as to creditofs, and that they should be 
compelled to convey the land to him. After the 
opening of defaults to let in defendants to answer, 
the suggestion of the death of Soutter, and revival 
of the suit in the name of his heirs, numer: us c n- 
tinuances and various other steps taken in the 
cause, 2 hearing was had in the court below on the 
19th day of June, 1872. On bill, answers, replica- 
tions and proofs, the prayer of the bill was granted 
and defendants decreed to convey to complainants, 
and, on default, that the master convey for them. 
To reverse that decree defendants bring the case 
to this court on error. 

The vital question upon which this controversy 
turns is whether the administrator of an estate may, 
under an order of the court, sell and convey any 
interests in lands suld and conveyed by his intestate 
in his life-time to hinder and delay his creditors. The 
bill is framed on the theory that he may so sell and 
thereby pass at least the equitable title, so us to 
enable the purchaser to compel a conveyance irom 
the fraudulent grantee to him, and in granting the 
relief sought the court below so held. So far as 
this court has the power to settle the question, it 
has done so in numerous decisions, in which it is 
held that, by such a sale, no title passes to the pur- 
chaser for want of power in the administrator to 
make the sale. See McDowell v. Cochran, 11 Ill. 


31; Choteau v. Jones, [b.319; Alexander v. Tams, 
13 Ill. 226; White v. Russell, 79 [ll. 155; Le Moyne 
v. Quimby, 70 Ill. 405, and numerous other cases 








might be referred to as directly or incidentally 
Sustaining or recognizing the rule; nor are there 
any Cases in our court which announce a different 
doctrine. 

The administrator derives all of his power from 
the statute, and it only authorizes him to sell lands 
of which his intestate was seized at his death. And 
we are aware of no well considered case which 
holds that a person who fraudulently conveys lands 
to hincer and delay his creditors retains any title 
to the lands, legal or equitable. On the contrary, 
the stutute of frauds, which was designed to pro- 
hibit such sales, only declares such conveyances 
void as against creditors, purchasers and other per- 


sons, but not as to the fraudulent grantor or 
grantee. As to them it is binding, and passes the 


tile as fully aod effectually as if it was bona Jide. 
It then follows that, at Beoee’s death, he was seized 
of no kind of title, and, if so, it is impossible to 
nerceive in what manner the administrator could, 
even under the order of the court, sell and convey 
any toa purchaser. The statute conferred in such 
a case no authority on the administrator to ask for, 
or power on the court to authorize such a sale. 

It has been repeatedly held by this court, and 
we must regard it settled, that, on an application 
of this character, the court has no jurisdiction to 
remove clouds on the title, to settle equities, or to 
remove obstructions to the assertion of title, but 
simply to license a sale of the title of intestate pre- 
cisely as he held it. The court has no power to 
hear and determine that deceased had an equitable 
title, and order it sold, but simply to license a sale 
of whatever title he died seized. 

The administrator, by obtaining letters, took no 
title to real estate, whether the title was legal or 
equitable. He thereby became invested only with 
a mere naked power, when the contingency pro- 
vided for by the statute arose, to apply for and ob- 
tain leave, in the mode prescribed, to sell the lands 
of which his intestate died seized. This is the ex- 
tent of his rightsand his powers. But here his in- 
testate had, previous to his death, conveyed all of 
his title to these lands, by deeds effectual for the 
purpose as to him, and he had no title or claim of 
title at the time of his death, and, consequently, 
nothing for his administrator to sell, or for the an- 
cestor of complainants to purchase. Hence, he 
thereby acquired neither a legal nor equitable right 
to pursue the land. A conveyance by Bebee to 
him could not have authorized him in equity to 
have the land conveyed to him, because Bebee af- 
ter the sale had no title or right to a reconveyance, 
and could transfer no other or better right to his 
grantee than he himself held. It therefore follows 
that the administrator sold and Soutter acquired 
nothing by the iutended sale. [t then follows that 
the court erred in decreeing Bebee’s grantees to 
convey their title to complainants. 

This is unlike the case of Gould v. Steinburg, 
84 Il). 170. In that case the sale was made under 
judgment and execution, in behalf of a creditor, 
and as against whom the fraudulent deed was void 
and the fraudulent grantor, as to him, had such 
title as the creditor could sell, and, hence, the title 
passed by the sheriff’s sale. 
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In this case the frandulent sale passed the grant- 
or’s title to the grantee, as against the grantor, his 
heirs, subsequent grantees with notice, and rep- 
resentatives. In this case the sale was made by 
the administrator, under an order of court, to pay 
debts. Against the administrator the deed was 
not void, but was effective. Bebee was not seized 
of the title, nor was he the owner of the land at the 
time of his death. Hence, he had no title, for the 
administrator to se!l, and the purchaser, therefore, 
took no title by such a purchase; and, having no 
title, he can not have a cloud removed from his 
supposed title. Complainant only held a claim 
against the estate which authorized him as a cred- 
itor to have the fraudulent deeds set aside and the 
lands sold to satisfy the debts allowed against the 
estate of Bebee. 

There would seem to be no doubt that any cred- 
itor, having the right to enforce payment of his 
claim against an estate, may file a bill and have the 
fraudulent conveyances set aside, and have the 
real estate sold by the administrator to pay his as 
well as all other debts for which the estate is liable. 
Such a creditor has the clear right to avoid the deed 
for the benefit of himself and other creditors of the 
estate who hold claims they may enforce. Our 
statute of wills has provided that all persons having 
claims of the same class against an estate, and wha 
shall prove and have them allowed, shall partici- 
pate and share in the assets of the estate to the ex- 
tent of their payment, if the means are sufficient, 
aud, if not, then to share pro rata, except so far as 
creditors may have acquired specific liens on prop- 
erty of the deceased in his life-time. This pro- 
vision would be defeated if acreditor who had 
proved his claim might, when the property is sit- 
uated as this was, have the administrator make a 
sale and become a purchaser at a great sacrifice, 
as would usually be the case, and then appropriate 
itto himself, to the exclusion of the other creditors, 
who have, under the law, an equal lien to his on 
the property as a fund to pay all the debts. 

If the conveyance be actually void and not void- 
able as to creditors, as contended by counsel, 
then it must be that the fraudulent grantee holds 
the title in equity as a trust fund for all the credi- 
tors of the estate. And,if so, no one of them 
should be permitted to appropriate the fund, by a 
purchase ata ruinous sacrifice,to his use. This 
view affords to our minds a strong reason why an 
administrator should not be permitted to sell prop- 
erty situated as this was. The policy of our statute of 
wills is to protect the rights of creditors of estates, 
as well as the heirs, devisees and distributees. Real 
estate thus being a trust fund for the benefit of ail 
the creditors of the estate, the administrator is not, 
under the statute, authorized, when property is 
situated like this, to administer it and appropriate 
_ the proceeds, until a court of equity has declared 
the deed void, removed the cloud on the title to 
the trust estate and freed it from obscurity, thus 
enabling him to sell and pass a clear title, and re- 
alize the value of the property when sold, and thus 
fully protect the rights of creditors and others hav- 
ing an interest in the estate. This is equitable, 
just, and effectuates the design of the statute. It 





prevents the sacrifice of the property, and a pur- 
chaser at such a sale from appropriating the fund 
to the exclusion of the other creditors and persons 
interested in the estate. 

Soutter was one of the creditors who proved 
their claims against the estate, or at least a mem- 
ber of the firm that proved their claim, and, as he 
seems to have brought suit in apt time, had the 
bill been so framed it would follow, if the evi- 
dence warranted it, to have the conveyance from 
Bebee to his children set aside, and the property 
then sold for the satisfaction of all claims allowed 
against the estate; or had this bill been so amended 
it may be that such relief could have been granted. 

The decree of the court below is reversed and 
the cause remanded, with leave to amend the bil 
if complainant shall so desire. 

Decree reversed- 

DICKEY, J.: 

On principle, I think that the administrator, 
when he takes proceedings to sell real estate to pay 
debts, should be held to act in behalf of creditors, 
and that, against him in such proceedings, a fraud- 
ulent deed of his decendent should be held void. 
I think the decisions, in so far as they hold a dif- 
ferent doctrine, ought to be overruled. 


_ 
—_ 





SUBSEQUENT LIENS PARAMOUNT TO THE 
LIEN OF A CHATTEL MORTGAGE. 





CASE v. ALLEN. 





Supreme Cour, of Kansas. 
[Filed November 26, 1878.]} 


HON. ALBERT H. HorTON, Chief Justice. 


pa > * — | Associate Justices. 


Agave to B to secure a debt for the purchase-money 
achattel mortgage on certain cattle, which mortgage 
contained the following stipulation: **And until default 
be made as aforesaid, or until such time as the said 
party of the second part shall deem himself insecure 
as aforesaid, the said party of the first part shall con- 
tinue in the peaceable possession of all the said goods 
and chattels, all which, in consideration thereof, he 
engages shall be kept in as good condition as the same 
now are and taken care of at his proper cost and ex- 
pense.” Said mortgage was duly filed. Thereafter, A 
placed the cattle in the possession of C, who was en- 
gaged in the business of feeding and wintering cattle, 
to be fed and cared for during the winter. They were 
in fact fed and cared for by C. Held, that C had a lien 
upon the cattle for his reasonable charges for feeding 
and wintering, which was paramount to the lien of 
the mortgage. 


Error from Morris county. 


Bradley & Nicholson for the plaintiff in error; 
Vrooman & Bertram for defendant in error. 


BREWER, J., delivered the opinion of the court: 
On October 25, 1875, one Foresman sold certain 
cattle to P. S. Roberts and to secure the payment 
took a chattel mortgage on the cattle. This mort- 


gage was filed for record in the office of the regig- 
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ter of deeds of Morris county on November 2, 
1875. The stipulation in the mortgage was, 
‘That if default shall be made in payment of said 
sum of money, or any part thereof, or of the inter- 
est due thereon at the time or times when, by the 
condition of said obligation, the same shall become 
payable, or if the said party of the second part 
shall at any time deem himself insecure, then and 
thenceforth it shall be lawful for the said party of 
the second part, his executors, administrators, or 
assigns, or any authorized agent, to enter upon the 
premises of the said party of the first part, or any 
other place or places where said goods and chattels 
aforesaid may be, to remove and dispose of the 
same and all the equity of redemption of the said 
party of the first part at public auction, or at pri- 
vate sale, to the person or persons who shall offer 
the highest price for the same; after satisfying the 
aforesaid debt and interest thereon, and all the 
necessary and reasonable costs, charges and ex- 
penses incurred, including reasonable attorneys’ 
fees, out of the proceeds of said sale, he shall re- 
turn the surplus to the said party of the first part, 
or his legal representatives; and if from any cause 
said property shall fail to satisfy said debt and in- 
terest aforesaid, said party of the first part hereby 
agrees to pay thedeficiency. And until default be 
made as aforesaid, or until such time as the said par- 
ty of the second part shall deem himself insecure as 
aforesaid, the said party of the first part shall con- 
tinue in the peaceable possession of all the said goods 
and chattels; all which in consideration thereof he 
engages shall be kept in as good condition as the 
same now is, and taken care of at his proper cost 
end expense.” 

Roberts, during November, the exact time in the 
month not appearing, turned the cattle over to de- 
fendant in error to winter at an agreed price of five 
dollars per head. Defendant in error was a farm- 
er and engaged in the business of pasturing 
and feeding cattle. He kept the cattle un- 
til the spring under such contract. In the 
spring, Foresman, the mortgagee, endorsed 
the notes and assigned the mortgage, secur- 
ing them to plaintiff in error’s intestate, who 
immediately took possession of the cattle without 
paying for their wintering. Defendant in error 
thereupon commenced this action. Upon the trial 
the district court instructed the jury that “‘if they 
found from all the evidence that said Roberts, 
after making said chattel mortgage, turned over to 
said Allen such cattle to winter and agreed to pay 
him for such wintering the sum of five dollars per 
head, and that said Allen did take possession of 
said cattle and winter the same in accordance with 
his contract, then he would be entitled to a lien 
upon said cattle for the amount due him for the 
wintering and keeping the same, and would be en- 
titled to the possession of the same until such lien 
was satisfied. And if they so find and further find 
that Allen has never been paid the amount due for 
such wintering and keeping, and that he did not 
willingly give up the possession of the same, but 
that the same were forcibly taken from his posses- 
sion without his consent by the said R. Case, he 
would be entitled to recover in this action, unless, 
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however, they found that Allen looked to Roberts 
alone for his pay, and not to the cattle. But 
any agreement between Roberts and Fores- 
man that Roberts should keep said cattle without 
expense to him, Foresman, would not be binding 
upon Allen unless he knew of such agreement and 
assented thereto.” 

This instruction presents the substantial question 
in the case. By it the lien of the mortgagee was 
subordinated to the lien of the agister. Was this 
error? 

All parties were residents of Morris county and 
chargeable with notice of the chattel mortgage from 
the time of filling, to-wit: November 2, 1875. The 
lien of the mortgagee was prior in time, wascreated 
by contract while that of the agister, later in time, 
arises out of statute. Though the amount in con- 
troversy is smal]!, yet the question is of some im- 
portance. It affects a great many of the smaller 
transactions of business. A buggy is taken to a 
shop for repairs. A horse is driven to a livery sta- 
ble and left over night. A traveler brings his trank 
and stops ata hotel. In all these cases a lien is 
given by statute. Suppose a prior chattel mort- 
gage exists? Must the statutory lien give way to 
the prior contract lien? Must a mechanic, a livery 
stable or hotel keeper always examine the regis- 
ter’s office to see if there be nv chattel mortgage 
upon the property before receiving it for repairs or 
keeping? But the question is not free from diffi- 
culty; for can the value of a contract lien be di- 
minished by any act of the promissor? Can he who 
has promised that the property shall, to the extent 
of its value, be security to the mortgagee for a cer- 
tain debt, subsequently cast upon it a lien which 
shall take precedence of his prior contract and to 
that extent diminish the value of the mortgagee’s 
security? It will be conceded that no subsequent 
contract lien can be placed upon the property to 
take precedence of the prior chattel mortgage and 
to that effect is the case of Bissell v. Pearce, 28 N. 
Y. 252. But we think the district court rightly 
held that the agister’s lien was paramount to the 
mortgage. The express stipulation in the mort- 
gage that the keeping of the mortgaged property 
should be at the expense of the mortgagor, is no 
more than the law would imply in the absence of 
any express agreement. The mortgagor retaining 
possession must of course pay the expenses of the 
keeping. He is not simply an agent of the mort- 
gagee. He can make no contract on behalf of, or 
which will create any liability against the mort- 
gagee. He acts on his own behalf. He is owner, 
with the duties of owner and the powers of owner, 
except as limited by the restrictions of the mort- 
gage. Unless the mortgagee by express contract 
assumes the expense of the keeping of the prop- 
erty it rests upon him. 

Now the lien of the agister is not the mere crea- 
ture of contract. Itis created by statute from the 
fact of the keeping of the catule. The possession 
of the agister was rightful, and the possession be- 
ing rightful the keeping gave rise to the lien. And 
such keeping was as much for the interest of the 
mortgagee as the mortgagor. The cattle were kept 
alive thereby. And the principle seems to be that 
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where the mortgagee does not take possession but 
leaves it with the mortgagor, he thereby assents to 
the creation of a statutory lien for any expendi- 
ture reasonably necessary for the preservation or 
ordinary repair of the thing mortgaged. Such in- 
debtedness really inures to his benetit. The entire 
value of his mortgage may rest upon the creation 
of such lien, as in the case :t bar, where the thing 
mortgaged is live stock and the lien for food. 


And while it seems essential that this should be 
the rule to protect the mechanic or other person 
given by statute a lien upon chattels for labor or 
material, the rule on the other hand will seldom 
work any substantial wrong to the mortgagee, the 
amount due under such liens is generally smal], a 
mere trifle compared with the value of the thing 
upon which the lien is claimed. The work or 
material enhances or continues the value of that 
upon which the work is done or to which the 
material is furnished. And the mortgagee can 
always protect himself against such liens, or at 
least any accumulation of debt thereon by taking 
possession of the chattel mortgaged. 

Authoritie> directly in point are perhaps few, 
yet the following seem to bear more or less 
directly on the question. In Johnson v. Hill, 3 
Starkie, 172, it appeared that one who had ob- 
obtained wrongful possession of a horse, took it to 
a livery stable keeper and left it and it was held 
that a lien existed in favor of the latter against 
the owner. In Williams v. Allsup, 100 Eng. C. L. 
416, a shipwright who had done repairs on a 
vessel at the iustance of the mortgagor was given 
a lien paramount to that of a prior mortgagee. 
And the same conclusion was reached in the case 
of Scott v. Delahunt, 5 Lans. 372, in which the 
court referring to and distinguishing the case of 
Bissell v. Pearce, supra, uses this language: ** The 
decision in that case is no authority against the 
right of the plaintiffs to enforce their lien which 
the law gives and which does not rest in con- 
tract with the mortgagor. I a:n clearly of the 
opinion that in a case like this, where the re- 
pairs are necessary for the preservation of the 
property and the law givesthe lien, the mechanic 
may lawfully retain possession and enforce his 
lien by action, if the charges for repairs are not 
paid, even against a mortgagee claiming under a 
prior mortgage.’’ In the late work of Herman on 
Chattel Mortgages, p. 308, the author says: ‘Where 
the owner of » mortgaged chattel places it in the 
hands of a mechanic for repairs which are neces- 
sary to put it in condition for use, and the me- 
chanic retains possession until bis charges are 
paid, his lien is prior to and can be euforced 
against the mortgagee, if the mortgage becomes 
due before the repairs are made, and possession 
retained by the mechanic, where the mortgagee 
has never taken possession under his mortgage.’’ 
And in Brown’s Admiralty, p. 204, in the case of 
the St. Joseph, Mr. Justice Withey thus states the 
law in reference to maritime liens: ‘‘Strictly ma- 
ritime liens have always held priority over mort- 
gages without reference to the period of time when 
they accrued, on the ground that it is as much for 
the interest of the mortgagee as for the owner that 





the ship should be kept in repair and supplied, to 
enable her to keep afloat, and be in receipt of earn- 
ings; thus adding to the value of the mortgagee’s 
security as well as to the ability of the mortgagor 
or owner to pay the mortgage.’’ See also Brown 
v. Holmes, 13 Kas. 492. 


It is probable that the amount of the agister’s 
lien, as against the mortgagor, would be tixed, not 
by the contract with the mortgagor, but by the 
reasonable value of the services. Still, we think, 
this presents no ground for disturbing the judg- 
ment, for the plaintiff testified that he considered 
the services worth the contract price, and there 
was no testimony to the contrary, and the atten- 
tion of the court was not called to the matter, and 
the exception is to the charge of the court as a 
whole and not to any specific portion of it. A 
similar answer is good to the objection that plain- 
tiff was not engaged in the business of feeding 
and taking care of cattle, within the scope of the 
statute giving to such parties a lien. 

The testimony does not leave it clear to our 
minds how many cattle were in fact wintered, but 
still there was testimony from which the jury 
might fiod the amount they did in fact find, and 
we can not say that they erred. The judgment 
will be affirmed. 

All the justices concurring. 


—_— 
—_ 





CONSTITUTIONAL LAW—CHARTER OF COR- 
PORATION — POWER OF STATE TO RE- 
STRAIN NUISANCES. 





NORTHWESTERN FERTILIZING CO. v. TOWN 
OF HYDE PARK. 





Supreme Court of the United States, October 
Lerm, 1878. 


The municipality of Hyde Park passed an ordinance 
providing that no person should transport any offal or 
other offensive matter through the village, and that 
uny person employed upon any train or team con- 
veying such matter, should be liable to a fine, ete., 
and that no person should be allowed to carry on any 
offensive or unwholesome business within the limits of 
the village, nor within one mile of those limit». An 
engineer of a train, conveying effal of the Northwest- 
ern Fertilizing Company through the town of Hyde 
Park, was arrested under the above ordinance, tried, 
und fined $60. The company claimed that its charter 
protected it from the enforcement of this ordinance as 
being a contract within the meaning of the Constitu- 
tion of the United States. Held, that the charter was 
asuflicient license until revoked, but that it can not be 
reg rded as a contract guaranteeing, in the locality 
originally selected, exemption from the exercise of the 
police power of the state, however serious the nui- 
sance ight become in the future, by reason of the 
growth of population around it. 


In error to the Supreme Court of Lllinois. 


Mr. Justice SwAyNE delivered the opinion of the 
court: 


This case was brought here by a writ of error to 
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the Supreme Court of the State of Illinois. The 
alleged ground of our jurisdiction is, that the rec- 
ord presents a question of Federal jurisprudence. 
A brief statement of the facts will be sufficient for 
the purposes of this opinion. 

The plaintiff in error was incorporated by an act 
of the legislature, approved March 8, 1867. The 
act declared that the corporation should ‘have 
continued succession and existence for the term of 
fifty years.*’ The fourth and fifth sections are as 
follows: 

“Sec. 4. Said corporation is hereby authorized 
and empowered to establish and maintain chemi- 
cal and other works at the place designated herein, 
for the purpose of manufacturing and converting 
dead animals and other animal matter into an ag- 


ricultural fertilizer and other chemical products, | 


by the means of chemical, mechanical and other 
processes. 

‘Sec. 5. Said chemical works shall be estab- 
lished in Cook county, Illinois, at any point south 
of the dividing line between townships thirty-seven 
and thirty-eight. Said corporation may establish 
and maintain depots in the city of Chicago, in said 
county, for the purpose of receiving and carrying 
off from and out of the said city any and all offal, 
dead animals, and other animal matter, which they 
may buy or own, or which may be delivered to 
them by the city authorities and other persons.” 

The company organized pursuant to the charter. 
Its capital stock is two hundred and fifty thousand 
dollars, all of which has been paid up and invested 
in its business. It owns grounds and has its re- 
ceiving depot about three miles from Chicago. 
The cost of both exceeded fifteen thousand dollars. 
Thither the offal arising from the slaughtering in 
the city was conveyed daily. The chemical works 
of the company are in Cook county, south of the 
dividing line of townships thirty-seven and thirty- 
eight, as required by the charter. When put there 
the country around was swampy and nearly un- 
inhabited, giving little promise of further improve- 
ment. They are within the present limits of the 
village of Hyde Park. The offal procured by the 
company was transported from Chicago to its 
works through the village by the Pittsburg, Fort 
Wayne ard Chicago Railroad. There was no other 
railroad by which it could be done. The court be- 
low in its opinion said: ‘An examination of the 
evidence in this case clearly shows that this facto- 
ry was an unendurable nuisance to the inhabitants 
for many miles around its location; that the stench 
was intolerable, producing nausea, discomfort, if 
not sickness, to the people; that it depreciated the 
value of property and was a source of immense an- 
noyance. It is, perhaps, as great a nuisance as 
could be found or even created. Not affecting as 
many persons as if located in or nearer to the city, 
but as intense in its noisome effects as could be 
produced. And the transportation of this putrid 
animal matter through the streets of the village, 
as we infer from the evidence, was offensive in a 
high degree, beth to sight and smell. *’ This char- 
acterization is fully sustained by the testimony. 

In March, 1869, the charter of the village was re- 
vised by the legislature, and the largest powers of 














police and local government were conferred. The 
trustees were expressly authorized to ‘‘define or 
abate nuisances which are, or may be, injurious to 
the public health’-—to compel the owner of any 
grocery cellar, tallow chandler shop, soap factory, 
tannery, or other unwholesome place, tocleanse or 
abate such place as might be necessary, and to 
regulate, prohibit, or license breweries, tanneries, 
packing houses, butcher-shops, stock-yards, or 
establishments for steaming or rendering lard, tal- 
low, offal, or other substances, and ail establish- 
ments and places where any nauseous, offensive, or 
unwholsome business was carried on. The six- 
teenth section contains a proviso that the powers 
given should not be exercised against the North- 
western Fertilizing Company until after two years 
from the passage of the act. This limitation was 
evidently a compromise by conflicting parties. 

On the 5th of March, 1867, a prior act, giving 
substantially the same powers to the village, was 
approved and became alaw. ‘The act provided that 
nothing contained in it should be construed to au- 
thorize the officers of the village to interfere with 
parties engaged in transporting any animal matter 
from Chicago, or from manufacturing it into a fer- 
tilizer or other chemical product. The works here 
in question were in existence and in operation 
where they now are before the proprietors were in- 
corporated. 

After the last revision of the charter, the munici- 
pality passed an ordinance whereby, among other 
things, it was declared that no person should 
transport any offal or other offensive or un- 
wholsome matter through the village ; and that any 
person employed upon any train or team convey- 
ing such matter should be liable to a fine of not less 
than five nor more than fifty dollars for each of- 
fense; and that no person should maintain or carry 
onany offensive or unwholesome business or estab- 
lishment within the limits of the village, nor with- 
in one mile of those limits. Any person violating 
either of these provisions was subjected to a pen- 
alty of not less than fifty nor more than two hun- 
dred dollars for each offense, and to a like fine for 
each day the establishment or business should be 
continued after the first conviction. 

After the adoption of this ordinance and the ex- 
piration of two years from the passage of the act 
of 1869, the appellant continued to transport offal 
through the village as before. Notice was there- 
upon given to the appellant that the ordinance 
would be enforced. This having no effect, there- 
after, on the 8th of January, 1873, the village au- 
thorities caused the engineer and other employees 
of the railway company, who were engaged in car- 
ryivg the offal through the village, to be arrested 
and tried for violating the ordinance. They were 
convicted and fined each $50. This bill was there- 
upon filed by the appellant. It prays that further 
prosecutions n:ay be enjoined, and for general re- 
lief. The supreme court of the state, upon appeal, 
dismissed the bill. 

The plaintiff in error claims that it is protected 
by its charter from the enforcement against it of 
the ordinances complained of, and that its charter 
is a contract within the meaning of the contract 
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clause of the Constitution of the United States. 
Whether this is so is the question to be considered. 

The rule of construction in this class of cases 
is that it shall be most strongly against the corpo- 
ration. Every reasonable doubt is to be resolved 
adversely. Nothing is to be taken as conceded, 
but what is given in unmistakable terms, or by an 
implication equally clear. ‘The affirmative must 
be shown. Silence is negation, and doubt is fatal 
to the claim. This doctrine is vital to the public 
welfare. It is axiomatic in the jurisprudence of 
this court. It may be well to cite a few cases by 
way of illustration. 

In Christ’s Hospital v. County of Philadel- 
phia, 24 How. 301; in Tucker v. Ferguson, 22 Wall. 
574, and in West Wisconsin R. R. v. Su- 
pervisors, 93 U. S. 595, property had been ex- 
pressly exempted, for a time, from taxation. Taxes 
were imposed contrary to the terms of the exemp- 
tion in each case. The corporations objected. 
This court held that the promised forbearance was 
only a bounty or gratuity, and that there was no 
contract. In Providence Bank, v. Billings, 4 
Pet. 514, the bank had been incorporated with the 
powers usually given to such institutions. The 
charter was silent as to taxation. The legislature 
imposed taxes. ‘‘ The power to tax involves the 
powerto destroy.’’ McCulloch v. Maryland, 4 Wheat. 
434. The bank resisted and brought the case here 
for final determination. This court held that there 
was no immunity, and that the bank was liable for 
the taxes as an individual would have been. There 
isthe same silence in the charter, here in question, 
as to taxation, and as to liability for nuisances. 
Can exemption be claimed as to one more than the 
other? Is not the case just cited conclusive as to 
both? 

Continued succession is given to corporations to 
prevent embarrassment arising from the death of 
their members. One striking difference between 
an artificial and a natural person is that the latter 
can do anything not forbidden by law, while the 
former can do only what isso permitted. Its pow- 
ers and immunities depend primarily upon the law 
of its creation. Beyond that it is subject, like in- 
dividuals, to the will of the law-making power. 

If the intent of the legislature, touching the point 
under consideration, be sought in the charter and 
its history, it will be found to be in accordance with 
the view we have expressed as matter of law. Three 
days before the charter of the plaintiff in error be- 
came a law. the legislature declared that the power 
of the village as to nuisances should not extend to 
those engazed in the business to which the charter 
relates. The subject must have been fully present 
to the legislative mind when the company’s char- 
ter was passed. If it were intended that the ex- 
emption should be inviolable, why was it not put 
in the company’s charter, as well as in that of the 
village? The silence of the former under the cir- 
cumstances is a pregnant fact. In one case it was 
doubtless known to ali concerned that the restriction 
would be irrepealable, while in the other that it could 
be revoked at any time. In the revised village char- 
ter of 1869 the exemption was limited to two years 
from the passage of the act. This was equivalent 





to a declaration that after the lapse of the two 
years the full power of the village might be applied 
to the extent found necessary. Corporations in 
such cases are usually prolific of promises, and the 
legislature was willing to await the event for the 
time named. 

That a nuisance of a flagrant character existed, 
as found by the court below, is not controverted. 
We can not doubt that the police power of the state 
was applicable and adequate to give an effectual 
remedy. That power belonged to the states when 
the Federal Constitution was adopted. They did 
not surrender it, and they all have it now. It ex- 
tends to the entire property and business within 
their local jurisdiction. Both are subject to it in 
all proper cases. It rests upon the fundamental 
principle that every one shall so use his own as not 
to wrong and injure another. To regulate and 
abate nuisances is one of its ordinary functions. 
The adjudged cases showing its exercise where cor- 
porate franchises were involved are numerous. 

In Coates v. Mayor and Aldermen of the 
City ot New York, 7 Cow. 585, a law was enacted 
by the legislature of the state, on the 9th of March, 
1813. which gave to the city government power to 
pass ordinances regulating, and, if necessary, pre- 
venting the interment of dead bodies within the 
city, and a penalty of $250 was authorized to be 
imposed for the violation of the prohibition. On 
the 17th of October, 1823, an ordinance was adopt- 
ed forbidding interments or the depositing of dead 
bodies in vaults in the city south of a designated 
line. A penalty was prescribed for its violation. 
The action was brought to recover the penalty for 
depositing a dead body in a vault in Trinity church- 
yard. A plea was interposed setting forth that 
the locus in quo was granted by the King of Great 
Britain, on the 6th of May, 1697, to a corporation 
by the name of the ** Rector and Inhabitants of the 
City of New York in Communion with the Pro- 
testant Episcopal Church of England,” and their 
successors forever, as and fora churchyard and 
burying place, with the rights, fees, etc.; that im- 
mediately after the grant the land was appropri- 
ated, and thenceforward was used as, and fora 
cemetary for the interment of dead bodies; that 
the rector and wardens of Trinity Church were the 
same corporation, and that the body in question 
was deposited in the vault in the churchyard by 
the license of that corporation. A general de- 
murrer was filed, and the case was elaborately ar- 
gued. 

The validity of the ordinance was sustained. The 
court held that ‘* the act under which it was passed 
was not unconstitutional, either as impairing the 
obligation of contracts, or taking property for pub- 
lic use without compensation, but stands on the 
police power to make regulations in respect to 
nuisances.” It wassaid: ‘* Every right, from ab- 
solute ownership ic property down to a mere ease- 
ment, is purchased and holden subject to the re- 
striction that it shall be so exercised as not to in- 
jure others. Though at the same time it be remote 
and inoffensive, the purchaser is bound to know at 
his peril that it may become otherwise by the res- 
idence of many people in its vicinity, and that it 
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must yield to by-laws and other regular remedies 
tor the suppression of nuisances.”’ 

In such cases prescription, whatever the length 
of time, has no application. Every day’s continu- 
ance is a new offense, and it is no justification that 
the party complaining came voluntarily within its 
reach. Pure air and the comfortable enjoyment of 
property are as much rights belonging to it as the 
right of possession and occupancy. If population, 
where there was none before, approaches a nui- 
sance, it is the duty of those liable at once to put 
anend to it. Brady v. Weeks, 3 Barb. S. C. 157. 

The legislature of Massachussetts, on the 1st of 
February, 1827, incorporated the ‘‘ Boston Beer 
Company,’’ *“‘for the purpose of manufacturing 
malt liquors in all their varieties in the city of Bos- 
ton,” etc. By an act of June, 1869, the manufact- 
ure of malt liquors to be sold in Massachusetts, 
and brewing and keeping them for sale, were pro- 
hibited under penalties and fine and imprisonment 
and the forfeiture of the liquors to the Common- 
wealth. In Boston Beer Company v. Com- 
monwealth, the Supreme Court of Massachusetts 
held that ‘* the act of 1869, does not impair the ob- 
ligation of the contract contained in the charter of 
the claimant, so far as it relates to the sale of malt 
liquors, but is binding on the claimant to the same 
extent as on individuals. The act is in the nature 
of a police regulation in regard to the sale of a cer- 
tain article of property, and is applicable to the 
sale of such property by individuals and corpora- 
tions, even where the charter cf the corporation 
can not be altered or repealed by the legislature.” 
This court unanimously affirmed that judgment. 
In our opinion, Mr. Justice Bradley, speaking for 
the court, said: ‘‘ Whatever differences of opin- 
ion may exist as to the extent and boundaries of the 
police power, and, however difficult it may be to 
render a satisfactory definition of it, there seems 
to be no doubt that it does extend to the pro- 
tection of the lives, health and property of the cit- 
izens, and to the preservation of good order and 
the public morals.’”? The judgment here was plac- 
ed also upon another ground. This case is not yet 
reported. 

Perhaps the most striking application of the po- 
lice power is in the destruction of buildings to pre- 
vent the spread of a conflagration. This right ex- 
isted by the common law, and the owner was en- 
titled to no compensation. 2 Kent’s Com. 339 
(marg. paging), and notes 1 anda@andd. In some 
of the states it is regulated by statute. Russel y. 
Mayor of New York, 2 Denio, 461; Amer. Print 
Works v. Lawrence, 3 Zabriskie, 591. 

In the case before us it does not appear that the 
factory could not be removed to some other place 
south of the designated line, where it could be op- 
erated. and where offal could be conveyed to it from 
the city by some other railroad, both without right- 
ful objection. The company had the choice of any 
point within the designated limits. In that respect 
there is no restriction. 

The charter was a sufficient license until revoked, 
but we can not regard it asa contract guaranteeing, 
in the locality originally selected, exemption for 
fifty years from the exercise of the police power of 





the state, however serious the nuisance might be- 
come in the future, by reason of the growth of pop- 
ulation around it. The owners had nosuch exemp- 
tion before they were incorporated, and we think 
the charter did not give it to them. 

There is a class of nuisances designated ‘‘ legal- 
ized,” ‘These are cases which rest for their sanction 
upon the intent of the law under which they are 
created, the paramount power of the legislature, 
the principle of ‘‘ the greatest good of the greatest 
number,” and the importance of the public benefit 
and convenience involved in their continuance. 
The topic is fully discussed in Wood on Nuisances, 
ch. 23, p. 781. See, also, 4 Wait’s Actions and 
Defenses, 782. Thiscase is not within that cata- 
gory. We need not, therefore, consider the sub- 
ject in this opinion. 

The decree of the Supreme Court of [llinois is 
affirmed. 

Mr. Justice FIELD was not present at the argu- 
ment of this case,and took no part in its decision. 








CORRESPONDENCE. 


LITIGATION OF PARAMOUNT TITLE IN FORE- 
CLOSURE SUITS. 


To the Editor of the Central Law Journal: 

Ihave just risen from the perusal of the opinion of 
the court in the case of Bradley v. Parkhurst, Supreme 
Court of Kansas, reported in No. 21, current volume 
of your JOURNAL, and I feel compelled to say, with a 
feeling that the same is very unsatisfactory. Although 
a young practitioner, [ confess to a just degree of rev- 
erence for the common law acquired doubtless while 
studying for the profession. The following difficulties 
suggest themselves inarriving at the conclusion reached 
by the court. 

1. The petition of Parkhurst for the foreclosure of 
his mortgage contained either general or specific alle- 
gations respecting Mrs. Bradley’s interest in the prem- 
ises described in the mortgage. If general allegations 
were used it stated in substance that she “had or claim- 
ed some interest or estate in, or lien upon said premi- 
ses, the precise nature of which is unknown to plain- 
tiff, but that the same is subsequent to and subject to 
lien of plaintiff's mortgage,” and asked that she come 
into court and exhibit her claim. And under such al- 
legations—or any similar—the prayer for relief would 
have been in substance “that the equity of redemption 
of said defendants be barred and forever foreclosed, 
adding a prayer for general relief. If the petition was 
so framed no decree could have been rendered in the 
cause barring or foreclosing any interest of any defend- 
ant which was not in fact subject to the mortgage. It 
is a rule in chancery, not affected by the code, that a 
party must recover according to the case made by his 
complaint or not at all: secundem allegata, as well as 
probata. No decree can be made on grounds not stated 
in the petition, nor relief granted for matters not 
charged, though apparent from some part of the plead- 
ings or evidence. Bank v. Eames, 1 Keyes (N. Y.), 
592; Kelsey v. Western,2 N. Y. 600; 1d. 360; Bailey 
v. Ryder, 10 N. Y. 363: Story Eq. Plead. sec. 257; Helm 
v. Cantrell, 59 111.530. Upon prayer for specific re- 
lief a complainant can not obtain a decree for more than 
he has asked. 9Cranch. 19: 45 Ill. 498: 11 Iowa, 181; 13 
Iowa, 40: 89 Mo. 71; 5 Wis. 117; 50 Cal. 549; 30 Arke 
612; 21 N. J. Eq. 546; Id. 107; Id. 191. And upon 
prayer for general relief he is entitled to such partic- 
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ular relief as the case stated in the body of his petition 
will justify. Canal Co. v. Coal Co, 21 Penn. St. 131; 
Holmes v. Fresh, 9 Mo. 201; Holland vy. Anderson, 38 
Mo. 55; Dodge v. Wright, 48 Ill. 382, and cases snpra. 
If, therefore, the petition was framed as is usually the 
case in foreclosure actions, it woula contain no allega- 
tions competent to raise issue of title, and ask for no 
such relief; hence the petition could not sustain the 
decree declaring Mrs. Bradley’s title void. Con- 
spicuous cases of this kind will be found in Mundy v. 
Vail, 34 N. J. L. 418; Marshman vy. Conklin, 21 N. J. 
Eq. 546; and Charpentier v. Brenham, 50 Cal. 549. 

5. We are forced to conclude, therefore, that, in the 
case of Bradley ads. Parkhurst, the petition contained 
distinct allegations as to the nature of the Bradley 
title, and invited an issue upon its validity, not us be- 
ing subject or subsequent to the mortgage, but as be- 
ing invalid, and so one that ought to be swept away as 
acloud. If such was the case, then tue petition was 
clearly multifarious, or had a misjoinder of causes of 
action. Sec. 83 of the Kansas Code, quoted by the 
court, is contuined substantially in the codes of New 
York, California, Minnesota, Ohio, Wisconsin, Nebras- 
ka and other states, and has been judicially construed. 
The causes of action which may be joined must all be- 
Jong to one of the classes mentioned in the subdivision. 
And a plaintiff can not, by the same bill, demand of 
several defen:‘ants several distinct things having no 
connection with each other. Ingersoll v. Kirby, 
Walk. Ch. 65. When the causes of complaint are dis- 
similar in their nature, and would require different 
decrees, it would embarrass rather than expedite the 
administration of justice to allow them to be united in 
the same bill. Hart v. McKeen, Walk. Ch. 417. A bill 
may be tiled by several persons claiming under a com- 
mon title, but in different shares and proportions. 
Shields v. Thomas, 18 How. 253. But a complaint can 
not contain distinct causes of action, in which some of 
the defendants are not interested. Alger v. Scovil.6 
How. Pr. 181; 15 Id. 85; 25 Barb. 469. If, however, 
contederacy is charged in the bill it will lie, otherwise 
not, Wilson v. Wilson, 28 Md. 162. And parties hav- 
ing no community of interest can not be joined in the 
same bill. Armstrong v. Athens Co., 10 Ohio, 235; 
Ohio v. Ellis, Id. 450. A bill is multifarious when a 
plaintiff demands relief as to several distinct and un- 
connected matters against several defendants. Mix v. 
Hotchkiss, 14 Conn. 32. But what interest has a mort- 
gugee of realty, that will enable him to sustain un ac- 
tion to remove threatened or actual clouds? None 
whatever. Whipple vy. Farrar, 3 Mich. 486. It may be 
the wortgagor will redeem, and in all these states the 
legal title remeins in the mortgagor. 

We do not understand, therefore, how the Kansas 
court sustains the decree. Its reusoning is inconclu- 
sive, and is concededly against the current of author- 
ity,as it is contrary to logic and sound principles. 
The strongest authority cited by the court to sustain 
its position is the following: “It is authority only as 
showing the practice of able lawyers, and to that ex- 
tent the common understanding of the profession.” 

“The stream can not rise higher than its source.” 
That isan old adage, and might be applied to this 
question in saying that a person who claims to own 
realty, for instance, by patent directly from the Gov- 
ernment, should not be compelled to come into court 
because persous claiming to own the same by differ- 
ent titles, as mortgagees, ete., are litigating between 
themselves. 

If A, having no title, executes a mortgage to B upon 
realty belonging to C, how can or ought B, by the pre- 
tense of foreclosing his mortgage, attack <A’s title? 
When the mortgage is foreclosed, all that should, or 
ever can, pass by a sale, is the title which the mortga- 
gor had when he executed his mortgage. The Kansas 








court seems more anxious that every purchaser at a 
judicial sule shall acquire a perfect title than to enun- 
ciate a sound rule of law: and to dispense with the 
rule caveat emptor altogether. In the case last sup- 
posed, C could not enjoin the sale or proceedings, 
for such a mortgage would not even be a “cloud ” the 
court would recognize. E. F. W. 
Nebraska City, Neb. 








THE AMERICAN BAR ASSOCIATION. 


We have have been requested to publish the Con- 
stitution of the American Bar Association adopted 
last summer at Saratoga. It is as follows? 


NAME AND OBJECT. 


Article I.—This Association shall be known as The 
American Bar Association. Its object shall be to ad- 
vance the science of jurisprudence, promote the ad- 
ministration of justice and uniformity of legislation 
throughout the Union, uphold the honor o1 the profes- 
sion of the law, and encourage cordial intercourse 
among the members of the American Bar. 


QUALIFICATIONS FOR MEMBERSHIP. 


Article II.—Any person shall be eligible to member- 
ship of this Association who shall be, and shall, for 
five years next preceding, have been a member in good 
standing of the bar of any state, and who shall also be 
nominated as hereinafter provided. 


OFFICERS AND COMMITTEES. 


Article III.—The following officers shall be elected 
at each annual meeting for the year ensuing: A presi- 
dent (the same person shall not be elected president 
two years in succession) ; one vice-president from each 
state; a secretary; a treasurer; a council consisting 
of one member from each state; the council shall be a 
standing committee on nominations for office; an exe- 
cutive committee, to be composed of the secretary and 
treasurer, together with three members of the council 
to be chosen by the Association, one of whom shall be 
chairman of the committee. 

The following committees shall be annually appoint- 
ed by the president for the year ensuing, and shall 
consist of tive members each: 

On Jurisprudence and Law Reform; 

On Judicial Administration and Remedial Pro- 
cedure; 

On J.egal Education and Admissions to the Bar; 

On Commercial Law; 

On International Law; 

On Publications; 

On Grievances. 

A majority of those members of any committee, in- 
cluding the council, who may be present at any meet- 
ing of the Association, shall constitute a quorum of 
such committee for the purposes of such meeting. 

The vice-president fer each state, and not less thaa 
two other members from such state, to be annually 
elected, shall constitute a local council for such state, 
to which shall be referred all applications for mémber- 
ship from such state. The vice-president shall be ex 
officio chairman of such council. 

ELECTION OF MEMBERS, 

Article IV.—All nominations for membership shall 
be made by the local council of the state to the bar of 
which the persons nominated belong. In default of 
such a council in any state, nominations may be made 
by the general council of the Association. All elec- 
tions shall be by ballot. 

Several nominees, if from the same state, may be 
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voted for upon the same ballot; and in such case plac- 
ing the word *No” against any name or names upon 
the ticket, shall be deemed a negative vote aguinst 
such name or names, and against those only. Five 
negative votes shall suffice to defeat an election. 

Article V.—AIl members of the conference adopting 
the constitution, and all persons elected by them, upon 
the recommendation of the committee of five appoint- 
ed by such conference, shall become members of the 
Association, upon payment of the annual dues for the 
current year herein provided for. 

BY-LAWS. 

Article VI.—By-laws may be .dopted at any annual 
meeting of the Association, by a majority of the mem- 
bers present. It shall be the duty of the executive 
committee, without delay, to adopt suitable by-laws, 
which shall be in force until rescinded by the Associa- 
tion. 

DUES. 


Article VII.—Each member shall pay five dollars to 
the treasurer as annual dues, and no person shall be 
qualified to exercise any privilege of membership who 
is in default. Such dues shall be payable, and the 
payment therein enforced, as may be provided by the 
by-laws. Members shall be entitled to receive all 
publications of the Association free of charge. 


ANNUAL ADDRESS. 

Article VIII.—The president shall open each annual 
meeting of the Association with an address, in which 
he shall communicate the most noteworthy changes in 
statute law on points of general interest made in the 
several states and by Congress during the preceeding 
year. It shall be the duty of the members of the 
general council from each state to report to the presi- 
dent, on or before the first day of May, annually, any 
such legislation in his state. 


ANNUAL MEETINGS. 


Article IX.—This Association shall meet annually in 
the month of July or August, at such time and place 
as the executive committee may select, and those pres- 
sent at such meeting shall constitute a quorum. 

AMENDMENTS. 

Article X.—This constitution may be altered or 
amended by a vote of three-fourths of the members 
present at any annual meeting, but nosuch change shall 
be made at any meeting at which less than thirty mem- 
bers are present. 


CONSTRUCTION, 


Article XI.—The word state, wherever used in this 
constitution, shall be deemed equivalent to state, ter- 
ritory and the District of Columbia. 








NOTES OF RECENT DECISIONS. 


EQuiry—RESULTING TRUST — TRUSTS FROM THE 
PURCHASE OF LANDS, WHEN NOT CREATED —STAT- 
UTE OF LIMITATIONS. — Bickel’s Appeal. Supreme 
Court of Pennsylvania, 6 W. N. 225. In 1845 A and B 
agreed in writing to endeavor to purchase certain 
lands, and to divide the profits thereof. In 1846 B 
purchased the lands, took title in his own name, kept 
undisputed possession till his death, in 1848, after 
which his devisee remained in undisputed possession 
till 1858. In 1856 B’s executor, in making the final 
payment for the lands, was credited with the amount 
of an award from the vendors, in which award A af- 
terwards claimed property from a time prior to 1845, 
but which claim A had not asserted, and of which B’s 
executor was ignorant at the time of the settlement. 





| In 1869 A filed a bill against B’s executor and devisee 


for an accouut of a share of the profits of the land. 
Held, that under the above state of facts B and his 
devisee held the land free from any trust for A. PER 
GORDON, J.—A resulting trust in land can be raised 
only from fraud in obtaining title thereto or from the 
payment of purchase-money when that tiile is ac- 
quired. 2. A right of action against B’s executor arose 
in 1856. In 1857 A brought suit therefor against B’s 
executor. In 1867 Aand B’s devisee entered into an 
agreement, under the terms of which A, in 1868, dis- 
continued his aetion against B’s executor, In 1869 A 
filed a bill against B’s executor and B’s devi-ee, aver- 
ring that the agreement of 1867 was void, as the aci of 
a married woman, and praying that the agreement and 
the discontinuance thereunder mizht be set aside, and 
that he might be restored to any rights he had surren- 
dered by the said agreement: Held (Agnew, C. J., dis- 
senting), that the statute of limitations, which began 
to run in 1856, was not tolled as to either the executor 
or the devisee by the action of 1857. Megaw vy. Clark, 
6 W. 528, followed. 


PRINCIPAL AND SURETY — AGREEMENT FOR DE- 
LAY—USURY—DISCHARGE.—Howell v. Sevier. Su- 
preme Court of Tennessee, 4 Leg. Rep. 195. An 
agreement for further delay made between the credi- 
tor and principal debtor after the maturity of the note, 
in consideration of an additional sum to be paid by the 
debtor over and above the lawful debt and interest, is 
not binding upon either party, although the additional 
sum stipulated be actually paid within the time of de- 
lay agreed upon; and a surety will not be discharged 
by such agreement, although made without his knowl- 
edge or consent. The amount paid will be regarded as 
a payment upon the lawful debt. Wilson v. Langford, 
5 Hump. 320; Vilas v. Jones, 1 Comst. 286; Leading 
Cases in Eq. 565; 2 Am. Leading Cases, 471. McCFaR- 
LAND, J.: *“*We have not access to the authorities re- 
ferred to upon the question. It can readily be admit- 
ted, that a payment of any sum before either principal 
or interest of the original debt became due might well 
support an agreement for delay; such payment, if 
made as usury, could be regarded as a payment upon 
the debt lawfully due, made in advance of the time 
when the same could be rightfully demanded, and it 
would, therefore, support a new agreement. The 
proposition that an agreement for delay, in considera- 
tion of the debtor’s promise to pay an additional sun 
as usurious interest, will be valid, provided the debtor 
pay the usury within the time of delay agreed upon, 
can not be received without qualification. The delay 
agreed upcen in this case was four months, The debtor 
gave his note for $30 usury. He might have paid this 
on the last day of the four months. The agreement 
for delay was not valid until the paymeut of the 
money, and in such case it would become valid at the 
same time the delay had expired. We are of opinion 
that under our law the payment in such a case must be 
regarded and held as a payment upon the debt law- 
fully due, notwithstanding the agreement of the par- 
tics to the contrary, and, therefore, such payment will 
not support an agreement for delay. The payment of 
the money is as unlawful as the agreement to pay. If 
paid, unless appropriated to the lawful debt, it may be 
recovered back either by the debtor or a judgment- 
creditor of his. The argument that the debtor paving 
the usury does not repudiate the contract is not sound. 
The debtor might fail to repudiate the contract, and 
insist upon the delay agreed upon: this, if enforced, 
would discharge the surety, but a creditor of the 
debtor might afterwards recover the usury from the 
creditor receiving it. So that he would have been com- 
pelled to stand by his contract, and yet lose the consid- 
eration. In short, the creditor can not lawfully enforce 
the promise of his debtor to pay usury, nor can he 





476 THE CENTRAL LAW JOURNAL. 








lawfully retain the money if paid, except as a payment 
upon the lawful debt, and therefore his agreement 
for delay founded upon‘such a consideration is not ob- 
ligatory upon him.” 








DIGEST OF DECISIONS OF THE SUPREME 
COURT OF THE UNITED STATES. 


October Term, 1878. 


JURISDICTION OF FEDERAL COURTS—CITIZENSHIP 
—AMENDMENT.—1. Where the jurisdiction of the fed- 
eral courts depends upon the citizenship of the parties, 
the facts to support jurisdiction should appear on the 
record. Notice of application for a commission and 
depositions taken under the commission, which notice 
and depositions were not used in the trial of the 
cause, are not part of the record. See Railway Co. v. 
Ramsey, 22 Wall. 326: Bridges v. Sperry, 95 U. S. 403. 
‘‘When we declared that the record, other than the 
pleadings, may be referred to in this court, to ascer- 
tain the citizenship of parties, we alluded only te such 
portions of the transcript as properly constituted the 
record upon which we must base our final judgment, 
and not to papers which have been improperly insert- 
ed in the transcript. Those relied upon here to sup- 
ply the absence of distinct averments in the pleadings 
as to the citizenship of Cease, clearly do not constitute 
any legitimate part of the record. They are not so 
made either by a bill of exception, or by any order of 
the court referring to them, or by any other mode re- 
<ognized by Jaw. As there is nothing to show that the 
deposition of Cease, or the commission or notice under 
which it was taken, was before the jury or the court for 
apy purpose, during the trial, no fact stated in them 
can be made the foundation of any decision we might 
render, either upon the merits or the question of juris- 
diction. Looking, then, at the pleadings, and to such 
portions of the transcript as properly constitute the 
record, we find nothing beyond the naked averment 
of Cease’s residence in Illinois, which, according to the 
uniform course of decisions in this court, is insufficient 
to show his citizenship in that state. Citizenshipand res- 
idence, as often declared by this court, are not synony- 
mous terms. Parker vy. Overman, 18 How. 141.” 2. An 
averment of residence in a state in the pleadings does 
not show citizenship in that state, and this rule is not af- 
fected by the 14th amendment to the Federal Coastitu- 
tion. ‘In the oral argument before this court, the in- 
quiry arose,whether since the adoption ofthe 14th 
amendment to the Federal Constitution, the mere al- 
legation of residence in Illinois did not make such a 
prima facie case of citizenship in that state as, in the 
absence of proof, should be deemed suflicient to sus- 
tain the jurisdiction of the circuit court. That amend- 
ment. declares that all ‘ persons born or natur- 
alized in the United States, and subject to the jurisdic- 
tion thereof, are citizens of the United States, and of 
the state where they reside.’ It was suggested that a 
resident of one of the states is prima facie either a cit- 
izen of the United States or an alien—if a citizen of 
the United States, and alsoa resident of one of the 
States, he is, by the terms of the 14th amendment, alsoa 
citizen of the state wherein he resides, and, if an alien, he 
was entitled in that capacity tosue inthe Federal court 
without regard to residence in any particular state. 
It is not denied that there is some force in these sug- 
gestions, but they do not convince us that it is either 
necessary or wise to modify the rules heretofore estab- 
lished by a long line of decisions upon the subject of the 
jurisdiction of the Federal courts.” 8. An amendment 
to the pleadings, showing citizenship, giving jurisdic- 





tion will be allowed, although if the suit were dismiss- 
ed a new suit for the same cause of action would be 
barred by the statute of limitation.—Robertson v. 
Cease. Inerror to the Circuit Court of the United 
States for the Western District of Texas. Opinion by 
Mr. Justice HARLAN. Judgment reversed. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 


May Term, 1878. 
[Filed October, 1878.] 


HON. WILLIAM E. NIBLACK, Chief Justice. 
‘6 Horace P. BIDDLE, 


s ~6JAMES L. WORDEN . 
‘“ GxorGE V. Howk, Associate Justices. 


‘6 SAMUEL E. PERKINS, 


VENDOR’s LIEN—COMPLAINT—JUDGMENT. — Ac- 
tion to recover judgment on a promissory note and to 
enforce a vendor’s lien against certain real estate, in 
part payment for which it was aileged the note was 
given. The court rendered judgment for the amount 
of the note and decreed the sale of the land to pay 
it, and in default of its sufficiency that execution is- 
sue for the baiance. BIDDLE, J.: Neither the com- 
plaint nor the evidence, which is all in the record, 
will sustain this judgment. There is no averment in 
the complaint that the maker of the note had no per- 
sonal property subject to execution, nor is there any 
evidence tending to prove that fact. It was therefore 
erroneous to decree the sale of the land to pay the 
debt inthe first instance. The finding upon the note 
and that the amount was a lien upon the land are cor- 
rect. The judgmeni directing the sale of the land 
tirst is erroneous and is reversed.—Mc Cauley v. Holtz. 


EXEMPTION—REFUSAL BY OFFICER— MANDATE.— 
Where an execution debtor claims property as exempt 
from execution, the language of the law is, that ‘the 
officer holding such execution shall cause the same to 
be appraised and set apart tothe debtor.’ The act 
thus required of a sheriff is ministerial, not judicial. 
He has no discretion to do or not to do it. The law 
commands him. The debtor may demand the exemp- 
tion before levy, and should it be refused him his only 
adequate remedy is a writof mandate. After the levy 
is made perhaps the debtor might replevy the prop- 
erty if personal; in such case he would have an ade- 
quate remedy without the writ of mandate, and this 
writ will not lie when there is any other adequate 
remedy. The act required to be done by the sheriff in 
this case, viz., to appraise the property of an execu- 
tion debtor and havethe proper amount set apart as 
exempt from execution is clearly ‘‘a duty resulting 
from an office,” aud there is no other adequate rem- 
edy against him, but a writ of mandate. 37 Ind. 489; 
45 Ind. 1; 57 Ind. 152; 59 Ind. 235. Opinion by Brp- 
DLE, J.—Pudney v. Burkhart. 


REAL ESTATE—INCHOATE INTEREST OF WIFE— 
MORTGAGE AND JUDGMENT LIENS.—The facts of this 
case are as follows: On August 8, 1867, Hanks and 
wife executed to appellant, Graves, a warranty deed 
to certain real estate. On the 10th of the same month 
Hanks executed his note to Graves, and the complaint 
alleged that it was agreed by the parties that the deed 
should operate as a mortgage to secure payment of 
his note. Onthe 6th of March, 1867, judgment was 
rendered against Hanks in favor of one Hamilton. 
May 3, 1868, executions were issued on said judg 
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ment, and part of said real estate was sold by the 
sheriff, and certificates of sale issued, which subse- 
quently became the property of appellee, Braden. Oc- 
tober 12, 1869, Hanks’ wife executed a deed of convey- 
ance to Braden. In 1870 Hanks died, leaving his wife 
surviving him. This was a suit by Graves to foreclose 
the mortgage. P#rKINs, J.: The question arising 
in this case is, could the wife of Hanks, at the time of 
the execution vf the mortgage to Graves, encumber 
her inchoate interest in her husband’s real estate, there 
being at that time judgment liens on the same? Hav- 
ing survived her husband, the sale of the real estate of 
her husband by the sheriff on the Hamilton judg- 
ments, which were liens only upon her husband’s in- 
terest in said land, did not affect her right to one- 
third of said real estate upon the decease of her hus- 
band. On the death of her husband the mortgage 
which she had executed jointly with him to Graves be- 
eame a lien on the one-third interest in said land, 
which at her husband’s death became vested in her. 
The lien became by that event enlarged from one on 
the inchoate interest of the wife to one on the consum- 
mate interest of the widow in one-third of said real 
estate. Her subsequent joinder in the deed to Braden 
did not operate to divest the right of Graves under the 
prior mortgage. Judgmeut reversed.—Graves v. 
Braden. 


FEES AND SALARIES — UNIFORMITY OF LAWS 
GOvVERNING.—The relator, Hargrave, by appointment 
and election, was judge of the Vanderburg criminal 
circuit court from June 14, 1872, until March 13, 1877. 
During this time he was paid out of the treasury of 
Vanderburg county an annual salary of $2,000. These 
payments were made under the terms of the statute 
fixing the salaries of judges. Insection 3 of said act the 
annualsalary of each of the judges ofthe criminal circuit 
courts was fixed at$:,000. with thistprovision; ‘*Provid- 
ed that in all counties havinga city with a population of 
40,000, the salary of said judges shall be $2,500,” ete. 
Under this provision the relator claims that he should 
have been paid a salary of $2,500 a year. A demurrer 
to the complaint was sastained belew. Howk, J.: 
In section 22 of article 4 of the constitution of this 
state it is provided that “tthe general assembly shall 
not pass local or special laws;”? among other cases, 
“in relation to fees or salaries.”’ In section 23 of the 
same article it is provided that, “ia all the cases enu- 
merated in the preceding section, and in all other cases 
where a general law can be made applicable, ali laws 
shall be general and of uniform operation throughout 
the state.”? Thetheory of the relator’s case is thit the 
provisions of said section 3 of the salary act are, in 
some manner, in conflict with said sections 22 and 23 
of said article 4 of the constitution. He assumes that 
the proviso in section 3, under which the judge of the 
Marion criminal court was allowed a salary of $2,500, 
was constitutional and valid, and that the law would 
not be ‘tof uniform operation throughout the state,’ 
unless it was so construed as to give the same salary to 
each and all of the judges of the criminal circuit 
courts in this state. In support of this construction 
he cites Cowdin v. Huff, 10 Ind. 838, and State v. 
Byrne, I1 Ind. 547. These cases have been virtually 
overruled, and can not now be regarded as authorities 
on the point under consideration. It can not be held 
that the framers of the constitution intended that the 
operation of Jaws throughout the state should be uni- 
form in any other sense than that their operation should 
be the same in all parts of the state under the same 
circumstances and conditions. 42 Ind. 547. In astill 
more recent case Worden, J., said: “The objection is 
pointed to that portion of the section which gives an 
increased compensation where the population exceeds 
15,000. But in our opinion the section is neither local 
nor special, within the sense and meaning of the con- 





stitution; but, on the contrary, it is general and of 
uniform operation. It operates uniformly and alike in 
all parts of the state under like facts. It gives the 
same increase of compensation in all counties where 
there is the same excess of population.”? 538 Ind. 123. 
The doctrine of this last caseis clearly right. Section 
3 of the salary act is constitutional and valid. The 
court did not err in sustaining the demurrer to the 
relator’s complaint. Judgment affirmed. — State v. 
Reitz. 
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ABSTRACT OF DECISIONS OF SUPREME 
JUDICIAL COURT OF MASSACHUSETTS. 


July Term, 1878. 


Hon Horace Gray, Chief Justice. 
‘¢ JAMES D. COLT, 
“ ~6SETH AMEs, 
** Marcus Morton, 
“WILLIAM C. Enpicort, { Associate Justices. 
“ ~OTIs P. Lorp, 
** AvuGusTUS L. SOULE, 


EXCEPTING TO THE CHARGE—STATUTE.—The Gen. 
Stats., ch. 115, § 7, provide that in all cases “a party 
aggrieved by an opinion, ruling, direction or judgment 
of the court in matters of law, may allege exceptions 
thereto.”” In the case at bar, the plaintiff made no 
requests for instructions and did not allege exceptions 
to any specified rulings or directions of the court upon 
matters of law, but at the close of the trial simply ex- 
cepted to thecharge. Held, that it is the duty of a 
party to allege his exceptions specifically to any ruling 
or direction in matters of law by which he feels ag- 
grieved, so as to call the attention of the court and of the 
adverse party thereto; aad that to allege an exception 
to the whole charge is an abuse and evasion of the stat- 
ute leading to great inconvenience and danger of in- 
justice. Exceptionsoverruled. Opinion by Morton, 
J.—Curry v. Porter. 


ALTERATION OF PROMISSORY NOTE—NEW PROM- 
IsE.—In an action of contract it apeared that the plain- 
tiff held an overdue promissory note, upon the back of 
which the defendant, for a sufhvient consideration, put 
his name, and at the same time altering the face of the 
note so as to change the rate of interest made payable 
thereby. At the same time he paid the arrears of in- 
terest due upon the note at the rate stipulated before 
said alteration; and he subsequently recognized the 
transaction by the payment of one instalment of inter- 
est at the rate fixed by said alteration. Held,1. That 
it is immaterial upon what part of the paper a party 
places his name, if his purposein placing it there is 
the execution of the contract. Wright v. Moore, 9 
Gray, 338; Essex Co. v. Edmands, 12 Gray, 273; Nat. 
Pemberton Bank v. Lougee, 108 Mass. 871. 2. That 
this paper, as between the defendant and the plaintiff, 
was an original undertaking of the former, and was 
simply his promissory note, to the payment of which 
he was properly found liable. Opinioz by Lorp, J.— 
Rodocanachi v. Buttrick. 


DEED OF MARRIED WOMAN— ESTOPPEL.—By the 
common law of Massachusetts, the warranty deed of a 
married woman, though executedjin such a form as to 
convey her title, did not operate against her by way of 
covenant or estoppel, because she was incapable of 
binding herself by covenants of warranty or by agree- 
ment to convey her real estate. Wright v. Shaw,5 
Cush. 66; Lowell v. Daniels, 2 Gray, 161. But these 
restrictions are substantially abolished by Gen. Stat., 
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ch. 108, § 8, and under a mortgage deed given by a 
married woman with her husban‘!’s consent, as re- 
quired by the statute, with full covenants of warranty, 
a title afterwards acquired by her enures by way of es- 
toppel to the grantee, not only against the grantor but 
also against one holding by descent or grant from her 
after acquiring the new title. Somes v. Skinner, 3 
Pick. 52; White v. Patten, 24 Pick, 324; Russ v. Al- 
paugh, 118 Mass. 369, 376. See Rawle on Cov. (4th ed.) 
427. Opinion by Gray, C. J.—Knight v. Thayer. 


NEGLIGENCE—EVIDENCE.—In an action for injuries 
occasioned to the plaintiff by a collision at the defend- 
ant’s depot at D, the plaintiff testified that the train 
in which he was riding was running at an unusual rate 
of speed, and that for five miles before it reached D it 
was “racing with the train on the M S road, which was 
parallel with the defendants’ road, and was in sight ali 
the way.” ‘The defendants then proposed to ask their 
conductor whether the train was running at the usual 
speed at this point, as it approached D, in order to show 
that it was running at the usual speed (the witness had 
already testified what that speed was). The plaintiff 
objecting to his testifying whether it was the usual 
speed, on the ground that, for aught appeared, they 
usually ran thelr trains at an improper speed. The 
court ruled the evidence inadmissible, unless the de- 
fendants would show that such usual rate of speed 
wus a safe and proper rate of speed, such as was 
usual upon well-conducted roads. Held, that the tes- 
timony should not have been excluded, as it would 
contradict the plaintif’s testimony and tend strongly 
to show that the train was not racing with the train on 
the parallel road. Opinion by MORTON, J.— Worthen 
v. Grand Trunk R. R. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 


July Term, 1878. 


Hon. ALBERT H. HORTON, Chief Justice. 


“ Ss ——— } Associate Justices. 


HOMESTEAD — ACQUIRING NEW HOME—ABAND- 
ONMENT OF HOMESTEAD.— Where one W owning and 
residing on a farm of one hundred and sixty acres in 
Atchison county, on Feb. 17th, 1872, purchased a house 
and two lots, two and one-half miles distant in the city 
of Doniphan (a city of the third class), and rented his 
farm for two years, reserving forty acres in fall wheat 
for one ‘year, and the privilege of one room in the 
farm house, in which to store some articles of furni- 
ture, and on March 1, 1872, left bis farm and removed 
with his family to his place in Doniphan and resided 
there till his death on January 14, 1874, and while liv- 
ingin Doniphan added, by purchase, to his city prop- 
erty, nine other lots, improved this property, taught 
school in the city,’held the office of street commission- 
er under the erdinances of the city and voted at the 
local city election in 1873: Held, that he gained a new 
home and acquired a new homestead in Doniphan, 
notwithstanding that at the time he moved to the latter 
city it was ,his intention to rent his farm two, three or 
four years, sell off his old farm machinery, school his 
children,,then buy new machinery and return to his 
farm ; and, held, that as the newly acquired home was 
upon premises owned by him, to which the homestead 
exemption attached by reason of its occupancy as a 
residence and that as he exercised all the privileges ap- 
pertaining to his residence in Doniphan, including 
voting, and holding office, he had abandoned his farm 





as his homestead, and at his death it was not exempt 
from the payment of hisdebts. Opinion by Horton, 
C.J. Reversed. All the justices concurring.— Bank 
v. Wheeler. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT COMMISSION OF OHIO. 


December Term, 1877. 
[Filed November 19, 1878.] 


W. W. JOHNSON, Chief Judge. 
JOSIAH SCOTT, 

“ 6D. T. WRIGHT, 
© LUTHER Day, 

* Fe ASHBURN, } 


Hon. 
“ 


Judges. 


NEGLIGENCE—LAWFUL ACT—BURDEN OF PROOF. 
—1. A purty performing a lawful act, or exercising a 
lawful right, is not responsible for injury arising 
therefrom, unless it be occasioned by his own negli- 
gence, carelessness, or wantonness. 2. The burden of 
proof is upon the party claiming that injury was done 
to show that it was occasioned by negligence, careless- 
ness or wantonness, and not upon the party who was 
only exercising the right the law gave him. 3. In do- 
ing only what the law authorizes him to do, the party 
will be presumed to have actedin a lawful manoper, 
until the contrary is shown. Judgment of the district 
court reversed. Opinion by WRiGHT, J.—Titus v. 
Lewis. 


CONTRACT — LOAN TO PUBLIC OFFICER— PUBLIC 
Po.icy.—Pending a litigation between the board of 
education of a township, and a special school district 
therein, as to the custody and control of a fund in the 
township ireasury, the board permitted the treasurer, 
by a verbal agreement, to use the fund in his business, 
on his agreeing to pay interest thereon, the object be- 
ing to earn sufficient by such use to meet the interest 
with which the board would be charged, in the event 
the pending action should be decided against it. 
When the tresurer’s term expired, and for the same 
reason, the loan was renewed and a note with sureties 
taken for the amount then due, payable to the board 
with interest in ten months. Held, 1. Such a policy 
was in contravention of public policy and prohibited 
by statute. 2° In an action on the note by the board, 
the sureties thereon were not estopped from setting up 
the illegality of the transaction as a defense. 3. While 
the board may do any act in disaffirmance of such an 
illegal contract, and recover back the money illegally 
taken from the treasury by an action, or take a note 
and security for its return, yet it has no power, in the 
absence of statutory authority for that purpose, to rat- 
ify and and adopt a contract made in violation of law. 
Judgment affirmed, Opinion by JOHNSON, C. J.— 
Board of Education v. Thompson. 


JOINT ACTION—SEVERANCE—JUDGMENT BY DE- 
FAULT AGAINST ONE DEFENDANT—Costs.—I. In an 
tion against two defendants to recover a sum of 
money alleged tobe due from them on an account, 
where it appears, either from the pleadings or during 
the progress of the case, that a several judgment is 
proper against one, the court may,in its discretion, 
render a judgment against him forthe amount for 
which he is liable, leaving the action to proceed against 
his co-defendant. 2. Tle effect of such severance and 


judgment is to leave the aetion to be tried as a several 
action against the remaining defendant upon the is- 
sues joined, as fully as if he had been sued separately 
on the same cause of action. 3. On the trial of these 











ae: SD a a ee 


— = 


eS. SS 


a | (A , l 


— = * OSE SS Sl OO lt 





THE CENTRAL LAW JOURNAL. 479 








issues judgment may be rendered for or against the re- 
maining defendant, us if he had been sued alone, with- 
out regard to the amount of the former judgment 
against his co-defendant. 4. In the action one defend- 
ant makes no defense, the other answers denying a 
joint liability but admits an individual liability for part 
of said account. Judgment by default is taken 
against the one for the amount claimed, less the 
amount admitted by the other, leaving the action to 
proceed upon the issues joined bythe answering de- 
fendant. Held, that upon a trial aud verdict against 
the remaining defendant for the amount admitted by 
him, judgment might be rendered thereon as if he had 
been sued alone. 5. The answering defendant hav- 
ing denied all joint liability with his co-defendant, 
and admitted a separate liability in the cause of ac- 
tion, he is not prejudiced by the several judgments 
against his co-defendant by default, for the amount of 
the account, less the amount he admits he owes indi- 
vidually. 6. In the rendition of each separate judg- 
meet the plaint{ff recovers his costs to be taxed. This 
is a several judgment against each defendant for costs, 
and not a joint judgment against both for all the costs, 
and authorizes the taxation of costs, as if the defend- 
ant had been sued severally. 7. If the action had or- 
iginated in the common pleas on joint claim exceeding 
one hundred dollars, quaere: whether plaintiff 
could have recovered costs when his several recovery 
was less than that amount. Opinion by JOHNSON. C. 
J.—Hempy v. Ranson. 


—_— 
——_ 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MISSOURI. 





October Term, 1878. 
[Filed December 2, 1878.] 


Hon. T. A. SHERWOOD, Chief Justice. 
Po wie. B. Marrow, 
/ARWICK HOUGH 
“ E.H.Norton, — { Judges. 
“ JOHN W. HENRY, 


PRACTICE IN SUPREME COURT— OBJECTIONS TO 
EVIDENCE NOT EMBODIED IN MOTION FOR NEW 
TRIAL NOT NOTICED ON HEARING OF APPEAL OR 
Wait or Error.—This was an action based on a writ- 
ten contract. The case hinged upon the propriety of 
the admission of parol evidence in reference to that 
contract. Although exceptien was taken to the ad- 
mission of such evidence, yet, as the attention of the 
court was not called to the alleged erro, in the motion 
for anew trial, and opportunity thus offered for cor- 
rection of the supposed error, the point can not be 
noticed in the appellate court. Brady v. Connelly, 52 
Mo. 19; Sexton v. Allen, 49 Mo. 41; and the case stands 
here precisely as if the evidence had been admitted 
without odjection. Margrave v. Ausmess, 51 Mo. 561. 
Affirmed. Opinion by SHERWOOD, C. J.— Vineyard 
v. Mainey. 

Equity PRACTICE— WHERE JURY FIND ISSUES 
SUBMITTED COURT SHOULD TRY REMAINING Issues 
—HOLDERS OF LEGAL TITLE NECESSARY PARTIES 
To BILL TO ENFORCE VENDOR’sS LIEN, WHERE NO 
DEED Has BEEN DELIVERED TO VENDEKE.—1l. This 
was a proceeding in equity; and, as all the issues made 
by the proceedings were not submitted to the jury, 
the court should have proceeded, after their verdict 
was rendered on the issues which were submitted to 
them, to try the remaining issues; and its action in 
adopting the findings of the jury, and entering up 
judgment on the whole case, without doing so was er- 
roneous. 2. When the administrator of a vendor of 





real estate, who has died without making a conveyance, 
brings suit for the purpose of enforcing a vendor’s lien 
for the unpaid purchase-money, the heirs of the vendor 
should be made parties; and their presence can not be 
dispensed with by tendering, either in the pleadings or 
at the trial, a deed from such heirs to the vendee, un- 
less the vendee accept such deed. The mere tender of 
a deed can not have the effect of investing the vendee 
with the legal title. In order to decree the sale of real 
property, ina proceeding to enforce a vendor’s lien, 
the holders of the legal title must be made parties. 
Perry v. Roberts, 23 Mo. 221; Sievers v. Kleburg, 56 
Mo. 196; Story Eq. Pids. 7ed., §§ 160,177 (a). Re- 
versed and remanded. Opinion by HouGa, J.—Leper 
v. Lyon. 


INDICTMENT FOR MAKING DEED FOR LANDS PRE- 
VIOUSLY SOLD BY SAME PEKSON, Must DESCRIBE 
SPECIFICALLY THE LANDs, SO AS TO IDENTIFY THEM, 
—This indictment was drawn under the 52d section of 
art3 of the statute concerning crimes and punishments. 
That section makes it a misdemeanor for any person to 
make a deed for any !and or any goods or chattels, 
which he had previously conveyed to another, and the 
first deed is still out-standing and in force, without 
reciting the former deed—provided this {is done with 
intent to defraud. The indictment charged that de- 
fendunt “at, ete., unlawfully, willfully and fraudu- 
lently made a deed to two men (naming them) for a@ 
certain house and lot in, etc., without then and there, 
in suid conveyance, reciting a prior mortgage made by 
such defendant on, etc., embracing the same land, then 
and there in full force,” ete. Held, the indictment 
was insufficient in that the number of the lot was not 
given, nor any other description of it by which it might 
be ilentified. Some little certainty should be observed 
in criminal proceedings, so that the defendant should 
be fully apprised of the offense charged. It will be 
seen that the statute embraces “ goods and chattels,’? 
as well as lands. Would it be enough to describe the 
deed merely as conveying *‘ goods and chattels,’’ with- 
out specifying what they were. Judgment affirmed. 
Opinion by NaPToNn, J.— State v. Jones. 


CRIMINAL PROCEDURE — UNDER INDICTMENT FOR 
BURGLARY AND LARCENY, WHERE VALUE OF GOODS 
STOLEN ARE NOT STATED, AND LARCENY WA8s COM- 
MITTED IN THE P8#RPETKATION OF BURGLARY, NO 
CONVICTION CAN BE HAD FOR THE LARCENY.-Defend- 
ant was indicted for burglary and larceny. The indict- 
ment did not state the value of the goods alleged to 
have been stolen in the perpetration of the burglary. 
The jury found defendant guilty of both offenses, and 
assessed his punishment for former at three years, and 
for latter at two years in the penitentiary. The court 
however only sentenced him to three years imprison- 
ment. Held, when a larceny is committed in the per- 
petration of a burglary, the amount of property stolen 
is unimportant, and under our statute (sec. 19) the 
punishment may be increased if the jury convict of 
both. They may find defendant guilty of burglary and 
not of larceny, but under such an indictment could 
not find him guilty of larceny and not of burglary, for 
the plain reason that the larceny charged was in the 
commission of a burglary. Defendant under present 
indictment could not be found guilty of larceny and at 
the same time acquitted of burglary, and he can not be 
heard to compluin for not being indicted for an offense 
of which he was not guilty. Affirmed. Opinion by 
NaPTon, J.—State v. Beckwith. 


CONDITIONAL SALES—VENDOR OF PERSONAL PROP- 
ERTY CAN NOT ASSERT CONDITION AGAINST BONA 
FipE PURCHASER, WHEN HE HAS BEEN GUILTY OF 
LACHES, OR HAS WAlIvED CONDITION. — Plaintiff 
brought replevin suit fora mule, against defendant 
(Phillips), which resulted in a finding and judgment for 





480 THE CENTRAL LAW JOURNAL. 








defendant. The evidence on trial showed that one 
Coffee bought the mule of defendant, in the spring of 
1874, upon the conditions that Coffee was to give his 
note and security ‘tin a few days” for the mule, and, 
until he did, the mule was to remain the property of 
the defendant (Phillips). Coffee took the mule, but 
never gave his note until the next fall, and even then 
the note was signed by Coffee alone. Plaintiff bought 
the mule of Coffee in January, 1875, paid him for it, 
took the mule home, and was not aware of the terms 
upon which Coffee had purchased. Phillips sued on 
Coffee’s note soon after he received it, recovered judg- 
ment, had execution issued after plaintiff’s purchase, 
and a levy made on the mule, which was taken out of 
plaintiff’s possession. Held, 1. There is no doubt, 
under the rulings of this court, that personal property 
may be sold upon condition, and, while the condition 
remains unperformed, the right of property does not 
become vested inthe purchaser. Parmlee v. Cather- 
wood, 36 Mo. 479; Little v. Page, 44 Mo. 412; Ridge- 
way v. Kennedy, 52 Mo. 24. But it is also well settled 
by the authorities just cited, that, although, in such 
cases, the reserved right of the vendor may be asserted 
even against a purchaser bona fide, yet that this can 
not be done, where the vendor has been guilty of laches. 
There can be no doubt, from the facts stated, that the 
vendor has been thus in fault in this case. Besite, the 
evidence shows that he had waived the performance of, 
and thus abandoned his right to insist upon the condi- 
tion upon which the sale was made. He might have 
insisted upon his right to have either the condition 
performed or the property returned; he did neither, 
and whatever right he may have originally had, has 
been waived or abandoned. Darrefelser v. Wright, 27 
Mo. 45. As the finding is not justified by the facts, 
and no instructions were asked or given, the judgment 
is reversed and cause remanded. Opinion by SHER- 
wooD, C. J.—Robbins v. Phillips. 








QUERIES AND ANSWERS. 





QUERIES. 


82. BETTING AT ELECTtTION— GARNISHMENT.—Ad- 
mit that betting on the result of an election is prohib- 
ited and made penal by the statute. A stakeholder is 
‘summoned as garnishee in a suit against the winner. 
Can he be held liable to the extent of the funds in his 
hands? 7%. 





83. MissouRI Tax Law — VALIDITY OF SAL¥.—I 
would like to ask a question as to the present tux law 
of Missouri. Would the sale of mortgaged lands, the 
mortgagor having accepted, or rather acknowledged 
service in the case when suit was brought for the taxes, 
and admitted the statements of the petition, the mort- 
gagee not having been served with notice in the suit 
divest him of his interest in the lands. Allother steps 
having been legally taken, of course, and the purchase 
made by other person than the mortgagor. Is 
there any redemption from sale under the law. C. 

Indianola, Ia. 


ANSWERS. 


No. 76. 
(7 Cent. L. J. 419.] 

Marriage releases the debt. Bright’s Husband and 
Wife. I., p.18; Govan v. Moore, 30 Ark. 667; Smiley 
v. Smiley, 18 Ohio St. 543. A man can not sue his wife, 
nor a woman her husband, at law. Cord on Married 
Woman, sec. 1019. J.T. 


Cancels it unless the statute of Missouri preserves it 
as separate property. Flenner v. Flenner, 29 Ind. 565; 
Long v. Kinney, 49 Ind. 236. 


J. G. W, 





Marriage releasesthe debt. Bright on Husband and 
Wife, p. 18; Cord on Married Women, sec. 1019; Go- 
van v. Moore, 30 Ark, 667. W. W.S. 

Helena, Ark. 
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AMERICAN LAW. A comprehensive summary of the 
Law in its Various Departments. By FRaNCIs HIL- 
LIARD. In Two Volumes. New York: Ward & 
Peloubet. Vol. I. 1877. Vol. II. 1878. 

The second volume of this work is just issued; the 
first volume having been published over a year ago. In 
that were treated in four books the Rights of Persons, 
the Origin and Constituents of American Law, the 
Rights of Things personal and real. The present volume 
embraces the subject of Real Estate, Remedies for Pri- 
vate Wrongs, Pleading, Evidence and Procedure, 
Criminal Law and Procedure. The style is simple 
and clear and easily understood by the student. In its 
arrangement it follows Blackstone, and gives a state- 
ment of the American law in its different branches in a 
shape which, we think, will make the work popular 
with beginners. 





REPORTS OF CASES DECIDED IN THE COURT OF CHAN- 
CERY, and the Prerogative Court and on Appeal in 
the Court of Errors and Appeals of New Jer- 
sey. JOHN H. STEWART, Reporter, Vol. II. Tren- 
ton, N. J. 1878. 

This volume contains the opinions delivered in the 
Court of Chancery and in the Prerogative Court at the 
February and May Terms, 1878, and on appeal in the 
Court of Errors and Appeals at the March and June 
terms of the same year. This series of reports is of 
particular value to the equity practitioner, and com- 
mands a large sale, as we are informed, throughout all 
the states of the Union. Mr. Stewart’s manner of re- 
porting is excellent, and his notes are very valuable. 
The annotations to this volume are more than ordin- 
arily frequent and thorough, and enhance its yalue 
greatly. The volume contains nearly 700 pages, and 
the printing and binding are all that could be desired. 








NOTES. 





ATTORNEY-GENERAL DEVENS, it is now said on 
good authority, will soon leave the cabinet to be ap- 
pointed tothe United States Circuit Court. Mr. Oliver 
Wendell Holmes, Jr., eldest son of Dr. Holmes, the 
poet, is spoken of as successor to Judge Lowell on the 
bench of the District Court of Massachnsetts, should 
the latter be raised to the bench of the Jnited States 
Circuit Court, as was rumored last week.——A Chicago 
dispatch says that a meeting of the Chicago Bar Asso- 
ciation was held on last Tuesday, to take action in view 
of determined efforts being made to secure impeach- 
ment proceedings against Judge Blodgett, of the 
United States District Court. A series of flattering 
resolutions protesting against the attack on Judge 
Blodgett’s character were adopted and signed by 
Hon. Wirt Dexter, Hon. Charles B, Lyswrence, 
Hon. E. ©. Larned, and fifty-two others, including 
some of the most eminent lawyers in the city— 
Chief Justice Monahan of Ireland is dead. —— Chief 
Justice Haguarty, of the Canadian Court of Common 
Pleas, has been elevated to the position of Chief Jus- 
tice of the Court of Queen’s Bench, and Mr. Justice 





Adam Wilson has been elevated to Chief Justice of the 
Court of Common Pleas, vice Hagarty. Hon. M. C. 
Cameron. Q. C., one of the leaders of the Ontario bar, 
succeeds Mr. Justice Wilson. 














